
 

 

AMERICAN COLLEGE OF RHEUMATOLOGY 

POSITION STATEMENT 

 

 

SUBJECT: Medical Liability Reform 

 

PRESENTED BY: Committee on Rheumatologic Care 

 

FOR DISTRIBUTION TO: Members of the American College of Rheumatology 

 United States Congress  
 The White House 

 Governors 

 State Legislators  
 Medical Societies 

 

POSITIONS: 

 

The ACR prioritizes patient safety and access to healthcare as core values in meaningful medical 
liability reform, understanding that such reform is necessary to lower the cost of healthcare. This 

includes promoting quality improvement, coordinating care, and reducing costs associated with 

practicing defensive medicine. The ACR also affirms that patients who are harmed by medical 
negligence should be fairly compensated.  The ACR supports medical liability reform at the 

national and state level that includes:   

1. Evidence-Based Standards of Practice: The ACR recommends that providers following 

evidence-based medicine, including guidelines, should not be held liable for adverse 

patient outcomes, which inevitably do occur even when no error in care has been 
committed. In addition, given ongoing innovation and advances in rheumatologic care, 

failure to follow particular guidelines does not a priori indicate that substandard or 

negligent care was rendered. 

2. Early Disclosure and Compensation: The ACR recommends that health care providers 

including hospitals and physicians should voluntarily disclose medical errors to patients, 
next of kin, their respective health systems and patient safety organizations as soon as 

they occur. 

3. Arbitration and Medical Liability Courts: The ACR supports the development of 

alternatives to traditional litigation, and encourages states to develop innovative pilot 

programs, such as arbitration and specialized medical liability courts, to make claim 
settlements more efficient and cost effective. The ACR recommends that prior to any 

litigation, parties should have an opportunity to arbitrate a grievance. If the arbitration 
process does not lead to resolution, then the claim can be adjudicated.  The ACR also 

recommends the establishment of state medical malpractice review panels consisting of 

physicians from the defendant’s specialty to review malpractice claims before they 

proceed to court, thus helping to discourage frivolous litigation. 

4. Contingency Fees: Contingency fees are a form of billing in which attorneys are paid a 
percentage of damages awarded at the end of a case. The ACR supports limiting 



 

 

contingency fees to reduce frivolous litigation and ensure patients are protected from 

predatory legal fees. 

5. Standards for Experts Witnesses: The ACR supports establishing standards for expert 
witnesses with guidance from medical professional societies in each area of 

specialization. The expert witness’s testimony should be limited to their area of 

expertise. Expert witnesses in medical liability cases should be: 

a) Board certified and in good standing with an appropriate certifying body;  

b) Actively practicing in a clinical setting or have sufficient experience as an 
educator at an accredited medical school in the relevant subject matter and 

specialty;  

6. Non-Economic Damages: Limits on non-economic damages are essential to control 
erratic and excessive awards that increase total healthcare costs and reduce access to 

care. The ACR supports capping non-economic damages as recommended by AMA 
model legislation and adjusted for inflation. Non-economic damages should not be 

available for emergency lifesaving care and procedures. 

7. Future Damages: Future damages are awarded to cover expenses yet to be incurred. 
Defendants should be allowed to pay future damages incrementally as approved by the 

court. Incremental future damages should be discontinued if the plaintiff no longer needs 

additional medical services. 

8. Statute of Limitations: The ACR recommends that states establish a statute of limitations 

on medical liability not to exceed three years after the injury or one year after the 
discovery of an injury that the patient finds through reasonable diligence. In instances 

where a patient cannot use reasonable diligence to discover an injury, reasonable and 

limited exceptions to the statute of limitations should be made. 

9. Several Liability: Several liability should be used in medical liability cases, with each 

party responsible for no more than their own proportionate share of the damages. The 
ACR recommends medical malpractice suits should no longer be filed with joint and 

several liability. 

10. Establishment of Patient Compensation Funds: The ACR recommends that states create 

patient compensation funds (PCFs) to offer cost-effective malpractice coverage for 

participating clinicians and hospitals in addition to a standard professional liability 

insurance policy.  

11. Informed Consent for Telemedicine: Telemedicine platforms should provide an efficient 
mechanism to obtain written informed consent, but in situations where this is not feasible, 

documentation of verbal consent should be sufficient. Informed consent should be tailored 

to the telemedicine process and include information for patients or their surrogates about 
the distinctive features of telemedicine, the credentials of the healthcare professionals 

involved, and the limitations of the technologies. 
 



 

 

12. Harmful Payer Policies: The ACR advocates for legal protections that shield 
rheumatologists from liability when treatment decisions prescribed in adherence to 

established clinical guidelines are influenced by payers’ formulary tiers, step-therapy, or 
mandated biosimilar substitutions that result in adverse patient outcomes.  When a prior 

authorization denial results in an adverse health outcome for the patient, the payer should 

be held to the same standard of liability as the prescribing physician or any other healthcare 

professional with the authority to make treatment decisions. 

 

BACKGROUND: 

Any meaningful changes to the US healthcare system should address the medical liability 

system. Meaningful medical liability reform would lower the cost of healthcare, reduce the 
federal deficit, and improve patient access to quality care, while still providing fair 

compensation to those who are truly harmed by cases of medical negligence. 

Escalating costs of medical malpractice insurance premiums contribute to the growing expense 

of practicing medicine. The threat of lawsuits has forced physicians into the costly practice of 

“defensive medicine,” sometimes performing unnecessary tests to “defend” diagnoses and to 
pursue greater certainty in evaluation or diagnosis, whether truly clinically warranted or not. 

Lower malpractice risk has been shown to result in less defensive medicine, with physicians 
ordering fewer invasive and expensive procedures (1). Balanced malpractice reform will reduce 

the need for practicing defensive medicine, therefore reducing unnecessary costs and improving 

both physician and patient satisfaction.  

Decision making concerning medical liability has also been shown to compel some specialists 

to avoid providing service in certain states, affecting patient access to medical care. States with 
noneconomic damage caps have a greater physician supply compared to states without damage 

caps among specialties with a greater degree of risk (2). The ACR supports the adoption of 

AMA model legislation at the state level to implement non-economic damage caps while also 
supporting the adoption of caps at the federal level (3-4). Stabilizing the medical liability 

landscape through tort reform will ensure that patients retain access to essential and specialized 

care.  

Unique Considerations for the Rheumatology Specialty:  

Treatment decisions for rheumatology patients are complex and carefully tailored to the 
patient’s disease state, medical history, comorbidities, and social history. Despite practicing in 

adherence to established clinical guidelines, rheumatologists and rheumatology professionals 
often encounter circumstances where treatment decisions are influenced by outside actors, 

including payers’ formulary tiers and administrative processes that delay or deny treatment 

prescribed by the rheumatology professional. The ACR advocates for legal protections for 
rheumatologists and rheumatology professionals who adhere to clinical guidelines, but whose 

patients experience an adverse health event resulting from care delays or denials by prior 

authorization and/or step therapy processes.   

Step therapy, or “fail-first” policies require patients to demonstrate failure on formulary-

preferred treatments before the non-formulary treatment is covered by the insurer. 



 

 

Unfortunately, step therapy algorithms are designed for the financial benefit of outside actors 
and are applied to patient care decisions without consideration of clinical decision making from 

the prescriber. Step therapy has been shown to diminish therapeutic effectiveness in both 
rheumatoid arthritis and psoriatic arthritis patients (5).  The proliferation of biosimilars in the 

marketplace is leading to increased force-switching to and between biosimilar molecules, and 

even from one molecule to the biosimilar of another, with potential adverse effects on patient 
outcomes. Biologic switching should remain a case-by-case clinical decision made with a 

patient on the basis of sound scientific evidence (6). The ACR opposes step edits, fail-first 
policies, tiering, forced switching, or excessive out of pocket costs for all biologics, biosimilars, 

and all other rheumatology treatments. 

Prior authorization requires the prescribing physician to obtain insurer approval before 
providing a specific pharmacy or medical service to the patient. There is no uniformity in prior 

authorization requirements or timelines, often delaying care for a patient for whom the 
prescriber has already determined that a particular pharmaceutical or service is in the patient’s 

best interest.  Delays in care due to prior authorization cause adverse health outcomes. In a 2024 

nationwide provider survey, 29% of physicians reported that prior authorization has led to a 
serious adverse health event for a patient in their care including hospitalization, disability, or 

death (7). Additionally, 94% of respondents expressed that the prior authorization process had a 
somewhat or significant negative impact on clinical outcomes. Despite the prescriber’s clinical 

expertise, the payer often makes the final treatment determination through prior authorization or 

step therapy protocols. Therefore, payers engage in medical decision making tantamount to that 
of a prescriber. In the event that a patient experiences an adverse health outcome resulting from 

a rejected delayed prior authorization, the payer making that determination should be held to the 

same standard of liability as a provider. 

While not replacing essential face-to-face visits, telemedicine has revolutionized and expanded 

patient access to care, particularly for those with mobility challenges, or who live in rural and 
underserved areas. Telemedicine presents unique challenges from a liability perspective, given 

the absence of an in-person physical exam and other physical cues which may be missed in the 
context of a virtual encounter. Written consent for telemedicine is not required by CMS but is 

often included in criteria for state regulatory bodies (8). Telemedicine platforms should provide 

an efficient mechanism to obtain informed consent for the delivery of service, which should 

include recognition and acknowledgement by the patient of these limitations. 

Conclusion: 

The American College of Rheumatology (ACR) recognizes that medical errors do occur and 

that those who are injured should be fairly compensated.  Upholding the utmost importance of 

patient safety and excellence in patient care as core values, the ACR supports medical liability 

reform including the principles noted above at both the national and state levels. 
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