NEW ERA ADR
Case No. 24042303

GWEN JORGENSEN, CLAIMANT
V.
USA TRIATHLON, RESPONDENT
AND

KATIE ZAFERES, ERIKA ACKERLUND, AND GINA SERENO, AFFECTED ATHLETES

FINAL AWARD (CORRECTED)

I, THE UNDERSIGNED SOLE ARBITRATOR, having been designated, and having been
duly sworn, and having duly heard the allegations, arguments, submissions, proofs, and evidence
submitted by the Parties, after a full evidentiary hearing occurring on the Zoom platform, as agreed
by the Parties, on April 25, 2024, do hereby FIND and DECIDE as follows:

I. INTRODUCTION

1.1  Triathlete Gwen Jorgensen seeks reversal of the decision of USA Triathlon (“USAT”)
(the United States Olympic and Paralympic Committee (“USOPC”)-recognized national
governing body, and International Triathlon Union (“ITU”)-recognized member federation, for the
sport of triathlon in the United States) to replace Ms. Jorgensen with Katie Zaferes on the final
start list for the World Triathlon Championship Series (“WTCS”) race to be held May 25, 2024,
in Cagliari, Italy. Erika Ackerlund and Gina Sereno are also listed as potential entrants for the
United States for the Cagliari race, and are potentially affected by the adjudication of Ms.
Jorgensen’s demand, but neither of them participated in the hearing on this matter.

1.2 Ms. Jorgensen contends that Ms. Zaferes is not eligible to be considered to replace Ms.
Jorgensen, and even if she were eligible, USAT’s decision to substitute Ms. Zaferes for Ms.
Jorgensen was improper under the applicable selection procedures. In addition, Ms. Jorgensen
alleges that USAT’s action was not to achieve proper objectives of the selection procedures, but
rather was in retaliation for Ms. Jorgensen’s reports of alleged misconduct within USAT.

1.3 USAT denies each of these allegations. According to USAT, substitution of Ms.
Zaferes for Ms. Jorgensen was based entirely on proper considerations articulated in USAT’s
various selection procedure policies, and was not motivated by any animosity toward Ms.



Jorgensen or as a means of exacting retribution for Ms. Jorgensen’s prior report of alleged
misconduct.

1.4 Ms. Jorgensen was represented by Matthew A. Levin, Esq., Adam M. Starr, Esq., and
April M. Stone, Esq., of the law firm Markowitz Herbold. Ms. Jorgensen has a storied, if not epic,
history in the annals of US triathlon a sport. She began her professional triathlon career more than
a decade ago. She was the first woman from the United States to win a World Triathlon Series
event and is a 17-time ITU World Triathlon Series winner. In 2010, USAT named Ms. Jorgensen
both Rookie of the Year and USAT Elite Duathlete of the Year. USAT named Ms. Jorgensen
Triathlete of the Year in 2013 and 2014, and she was the USA Elite National Champion in 2013—
2015. Ms. Jorgensen earned the title of World Champion in 2015 and 2016. Most importantly,
Ms. Jorgensen was a member of the 2012 U.S. Olympic Team and won the gold medal in the 2016
Olympic Games. After a hiatus from the sport in 2017 to pursue other endeavors and start a
family, Ms. Jorgensen returned to triathlon competition in 2023. She completed her first race
when she was only four months postpartum because USAT told her that she needed world cup
points to geton World Triathlon Championship Series start lists.

1.5 USAT was represented by Stephen A. Hess, Esq., of the Law Office of Stephen A.
Hess.

1.6 Ms. Zaferes was represented by Howard Jacobs, Esq., and Katy Freeman, Esq., of the
Law Offices of Howard L. Jacobs.

1.6 The Affected Athletes, other than Ms. Zaferes, were not represented, and ultimately
the Affected Athletes either did not appear or withdrew their appearance before or at the
evidentiary hearing.

II. APPLICABLE POLICIES AND PROCEDURES

2.1 A number of different policies and procedures form the relevant selection procedures
and criteria for the Event.

A. Paris 2024 Olympic Qualification System for Triathlon

2.2 Three Triathlon events will be competed at the 2024 Paris Games: Men’s Individual,
Women’s Individual and Mixed Relay. Paris 2024 OQS, USAT Exhibit 1, Section A. As occurs
in many sports on the Olympic program, under the International Olympic Committee-approved
allocation of spots to the ITU, quota places are allocated by the ITU to countries rather than to
individuals. USAT Exhibit 1, Section B.3.

2.3 There are several paths to the qualification of quota places in triathlon. Mixed Relay
places are allocated on the basis of results in specified competitions or on the basis of the World
Triathlon Mixed Relay Olympic Qualification Ranking, Exhibit 1, Section D.2, while Individual



Event quota places are allocated on the basis of rankings in the World Triathlon Individual
Olympic Qualification Ranking system. USAT Exhibit 1.!

2.4 Athletes earn points toward the World Triathlon Mixed Relay Olympic Qualification
Ranking and the World Triathlon Individual Olympic Qualification Ranking by competing in
specified events on the World Triathlon calendar. The calendar itself can be found at
https://triathlon.org/events. As relevant here, those events include the 2024 WTCS race in
Caligari.

B. USOPC Bylaws

2.5 The Ted Stevens Olympic and Amateur Sports Act requires that a National Governing
Body like USAT agrees to submit to arbitration any dispute over the alleged denial of an
opportunity of an athlete (among others) to compete in accordance with the Bylaws of the USOPC.

2.6 Section 9.1 of the USOPC Bylaws states that the USOPC “will, by all reasonable means,
protect the opportunity of an Amateur Athlete to participate if selected (or to attempt to be selected to
participate) in a Protected Competition.” In turn, Section 9.2 of the USOPC Bylaws permits an
athlete to file for arbitration when the athlete “alleges that they have been denied, or threatened

denial, by a corporation member an opportunity to participate as established by Section 9.1 of these
Bylaws . . . “

2.7  As part of the USOPC’s commitment to “protect the opportunity” of amateur athletes to
compete or to be selected to compete, Section 8.4.1.d of the USOPC Bylaws sets out the USOPC’s
mechanism for protecting rights to compete by requiring that each NGB:

“d) Sport Performance.

i maintain and execute on a strategic plan that is capable of supporting
athletes in achieving sustained competitive excellence, and in growing
the sport

ii.  publish athlete, coach, and staff participation criteria for all Protected
Competitions (e.g., eligibility requirements and deadlines, conditions of

participation, and selection criteria where applicable)

iii. where selection to participate in Protected Competition applies, establish
selection procedures for athletes, coaches, and staff that are:

a.  developed and approved by a Designated Committee [and]

b.  fair, clearly articulated in writing, and properly communicated and
published in a timely manner”

"Host Country, Universality, and Unrepresented NOC allocations are not relevant to this dispute
and are not discussed herein.


https://triathlon.org/events

2.8 For purposes of this dispute, both sides accept that the 2024 WTCS Cagliari race is a
“Protected Competition” to the extent that results from the race are used in USAT’s published
selection criteria for the Olympic Games. See USOPC Bylaws Sections 1.3.x.ii 1.3.z.ii. There is
no dispute that jurisdiction is properly had before the Sole Arbitrator here, as both confirmed the
same at the hearing and said as much in their briefing.

C. USAT Selection Documents

2.9 USAT has promulgated four policies/procedures related to selection for the 2024
WTCS Cagliari race.

1.  USAT Athlete Selection Procedures — Paris 2024 Olympic Games

2.10 The USAT Athlete Selection Procedures were issued in January 2023. USAT Exhibit
2. Although the application of the procedures themselves is not at issue in this case, they may be
important to understanding USAT’s selection decisions related to international races generally, and
in particular to the 2024 WTCS Yokohama race and the WTCS Cagliari race discussed below.

2.11 Under Section 1.2.1 of the Paris 2024 Athlete Selection procedures, athletes can
qualify by name to fill quota spots allocated to the United States through three specified
“Automatic Selection Events.” The WTCS Yokohama race has been designated as “Automatic
Selection Event #3,” which means that an athlete who places high enough in Yokohama will be
entitled to nomination to the 2024 Paris Games. This is not a World Triathlon allocation by name,
but rather a guarantee that USAT will nominate the high placing individual to the USOPC for a
quota spot that the USOPC controls.

2.12 The 2024 WTCS Cagliari race is not an Automatic Qualification Event. However, to
the extent that USAT makes discretionary selections for unfilled quota spots, those selections
consider performance in a number of international competitions, including the WTCS races in
Yokohama and Cagliari.

2.13 Finally, among other things, the Paris 2024 Athlete Selection Procedures specify that
USAT will consider for Olympic selection:

“Athletes who achieved a Top 8 performance in an individual event(s) between March
1, 2023 through May 27, 2024 in WTCS competitions . . . . if it is determined that these
performances reflect the capacity to achieve a podium performance in the individual
standard distance event at the Paris 2024 Olympic Games.”

USAT Exhibit 2, Section 2.2.1.1.
2. USAT International Competition Panel Policy (ICP)

2.14 Generally speaking, USAT uses what appear to be objective criteria for determining
who will be entered on a “provisional start list” that USAT submits for participation in international



competition such as the WTCS races. Once the “provisional start list” is set, a “final start list” is
determined by USAT’s International Competition Panel (“ICP”).

2.15 The ICP itself is appointed in accordance with USAT’s International Competition
Policy (“ICP Policy”). USAT Exhibit 3. The ICP members were changed at the beginning of the
year, and new ICP members are identified in the most recent publication of the ICP Policy, which
was submitted as an exhibit.

2.16 In this case, Ms. Jorgensen was on the “provisional start list “for the 2024 WTCS
Cagliari race, but was replaced on the “final start list” by USAT’s ICP; this is the crux of this
arbitration. The selection criteria are discussed in more detail below.

3.  USAT WT Championship Series Selection Criteria

2.17 Selection to WTCS races is governed by a separate policy entitled “2024 World
Triathlon Series and Finals Event Selection Criteria”. USAT Exhibit 4.

2.18 Athletes who wish to be considered for entry in a particular WTCS event nominate
themselves to USAT. USAT selects from the nominees a “provisional start list” as noted above by
ranking in accordance with World Triathlon procedures. Once the provisional start list is created,
USAT’s ICP undertakes a review of the provisional start list to assess whether USAT should
substitute another nominee for an athlete on the provisional list. Once substitutions (if any) are
determined, USAT is left with a “final start list” that determines actual entry into a race in
accordance with World Triathlon rules.

2.19 The “final start list” is not merely a list of specified entrants, but rather is a list of
entrants in a ranked order that includes more names than quota spots allocated to USAT on the
date of the creation of the list. That ranked list is important, because World Triathlon rules allow
entry by a national federation as additional quota spots open through injury, withdrawal, etc. Thus,
the ranked “final start list” typically includes names for guaranteed start spots, as well as additional
names to fill additional spots as they may become available.

2.20 The WTCS Selection Criteria state in relevant part:

“Athlete Selection Process

2. Substitutions. Once World Triathlon has created the World Triathlon
Provisional Start List for a WTCS event, one athlete per gender may be replaced
per the World Triathlon substitution procedure. USAT is not obligated to
exercise a substitution. The purpose of this protocol is to ensure athletes
returning from injury, quickly rising up the pipeline, or capable of contributing
to a medal performance can be placed on the team to enhance medal
opportunities. Should USAT use a substitution, they will notify the placeholder
and the process may be used in the following cases:



o To otherwise substitute an athlete in order to enhance USAT
High Performance strategic performance and development initiatives at
the event in alignment with published Elite Triathlon Guiding Principles.

Any discretionary nominations will be confirmed by the Elite Triathlon
International Competition Panel (IPC) using, without limitation, the following
criteria, in no particular order:

o Athletes who have achieved podium results in any WTCS
event in the previous 18 months before the USAT Nomination Deadline
for the event and are not ranked high enough to earn a spot on the World
Triathlon Provisional Start List, will be considered for discretionary
nomination.

o  The recent head-to-head results of the potential substituting
athlete versus the potential “substitutee”, taking into account factors
such as field strength, course profile, and conditions, within the previous
18 months.

o Athletes who have achieved a top 8 performance at the same
venue/location in previous years.

o Whether a particular athlete is returning from injury,
pregnancy, quickly rising through the pipeline, and/or capable of
contributing to a medal performance at the event.

o Other performance results of athletes (in the past 18 months)
may be considered as part of discretion if they reach the threshold of top
15 in WTCS and top 8 in WC competitions.”

4.  USAT Elite Triathlon National Team Program Guiding Principles

2.21 Finally, USAT adopted “USAT Elite Triathlon National Team Program Guiding
Principles” for the purpose of setting out USAT’s general goals toward “maintain and execute on
a strategic plan that is capable of supporting athletes in achieving sustained competitive
excellence, and in growing the sport” as required by the USOPC Bylaws quoted above. USAT
Exhibit 5.

2.22 For purposes of this adjudication, the Guiding Principles are relevant to the extent they
are expressly incorporated into the WTCS Selection Criteria quoted above. As the Guiding
Principles reflect, USAT states its focus on implementing policies and using selection criteria not
to guarantee advancement of only the best athletes, but rather to use USAT’s competition options
to develop, prepare, and assess USAT athletes for international events.

2.23 In short, the WTCS Selection Criteria and the Guiding Principles, taken together,
allow USAT to use the spots it controls for entry into international competitions to develop athletes
and to develop the sport at large. As such, the procedures do not guarantee that athletes will always
be selected to starting spots exclusively on the basis of a single, “best predicted finish” criterion.



When USAT wants to guarantee starting spots based on such a limited criterion, or based
exclusively on objective data, it tries to do so expressly.

III. APPLICABLE FACTS

A. Facts related to Selection and Substitution

3.1 On April 18, 2024, when the ICP was called to address the question of possible
substitution for the Cagliari event, Ms. Jorgensen had automatically qualified for the provisional
starting list for both the Yokahama Event and the Cagliari Event.

3.2 By virtue of her entry into the WTCS Yokohama event, Ms. Jorgensen has an
opportunity to guarantee her spot for the 2024 Paris Olympic team if she finishes in the top three
and beats any other American who has not already earned a spot on the team.

3.3 Ms. Jorgensen may be able to gain a place on the Paris Team even if she does not
compete well in the Yokohama Event by means of a discretionary decision by a separate panel
under the Athlete Section Criteria.

3.4 Ms. Jorgensen is the 5 ranked women’s elite USA athlete based on points she gained
in prior qualifying competition events.

3.5 Ms. Jorgensen’s best World Triathlon Events Series results since 2023 (when she
returned to triathlon competition) is 30" place in Hamburg, 24™ place in Sunderland and 43 in
the World Triathlon in Pontevedra event in 2023. However, Ms. Jorgensen was lapped out of the
World Triathlon Cagliari event in 2023 and did not place.

3.6 Ms. Zeferes did not automatically qualified for the provisional starting list for either
the Yokohama Event or the Cagliari Event.

3.7 Ms. Zeferes is the 6" ranked women’s elite USAT athlete based on points she gained
in prior competition events.

3.8 Ms. Zeferes’s best World Triathlon Event Series was 5™ place at the World Triathlon
event in Montreal in 2023, two 12 place finishes (Cagliari and Paris Test Event), 18" (Hamburg)
and 19" at the World Championships in Pontevedra in 2023.

3.9 Since 2023, Ms. Zeferes’s first return to the competition resulted in her placing 37" in
Abu Dhabi.

3.10 Because Ms. Zeferes is ranked behind Jorgensen, she can compete in the Cagliari
Event if USAT is allowed to make a substitution under the ICP Policy and replace Ms. Jorgensen
for Ms. Zeferes, or if another U.S. athlete that is already on the provisional start list withdraws.



3.11 Gina Sereno is ranked 30" and Erika Ackerlund is ranked 47" in women’s elite USAT
athletes.

3.12 Under current rankings, the order of USA Women Elite athletes is: Ms. Jorgensen, Ms.
Zeferes, Ms. Sereno and Ms. Ackerlund.

3.13 On the basis of her prior results, USAT believes that Ms. Zeferes is a potential
contender for a medal at the Paris Games.

B. Facts Related to Allegations of Retaliation or Discrimination

3.20 Ms. Jorgensen was only the subject of one other ICP decision regarding substitution
in 2023, and all other ICP decisions regarding discretionary substitution did not involve Jorgensen.

3.21 On August 23, 2023, the ICP discussed Scott Schnitzpahn’s recommendation that
Jorgensen be substituted into the Pontevedra 2023 World Triathlon Championships. The ICP
rejected Mr. Schnitzpahn’s recommendation and no substitution went forward.

3.22 Generally, USAT only funds athletes who are on the national triathlon team.

3.23 Ms. Jorgensen is a USAT funded athlete and has received significant benefits from
USAT in 2023 and 2024, even though she is not on the national team.

3.24 The benefits that Ms. Jorgensen has received through the funding mechanisms that
USAT utilizes involve the exercise of discretion with respect to the support given.

3.25 The USAT personnel who are in the group ultimately responsible for exercising
discretion to fund Ms. Jorgensen are among the individuals whom Jorgensen contends are
responsible for interfering in her performance and — in this case — the undertaking to substitute
Ms. Zeferes in Ms. Jorgensen’s place in Cagliari.

3.26 Each of the occurrences on which Ms. Jorgensen appears to rely as establishing
improper prejudice or misconduct by USAT appears either misstated or reflects a view of events
which, when the facts all became known, show an absence of evidence of discriminatory or
retaliatory intent or motivation.

IV. THE PARTIES’ POSITIONS

4.1 In summary, Ms. Jorgensen asserts the following:

“ .. USAT’s selection criteria does not meet the requirements of the Act or
USOPC’s Bylaws . . .:



Claim 1: USAT’s published 2024 selection criteria does not support its decision
to replace Ms. Jorgensen with Ms. Zaferes.

Claim 2: Even under the unpublished selection criteria that USAT purported to
use in its notice, Ms. Jorgensen prevails.

Claim 3: USAT has discriminated and retaliated against Gwen Jorgensen.”
4.2 Ms. Jorgensen makes the following claims for relief:

“The Arbitrator should grant Ms. Jorgensen’s requested relief, reverse the decision of
USAT’s ICP to remove Ms. Jorgensen from the WTCS Cagliari race, and order that
USAT place Ms. Jorgensen on the start list for the WTCS Cagliari race.”

4.3  USAT asserts the following, in summary:

“Based on the standards above, USAT asserts that its decision should be affirmed.
USAT published its selection procedures long ago, and the use of substitutions by
USAT to achieve goals set out in its Guiding Principles is a well-established and
respected practice. USAT Exhibit 11. Claimant has never imposed a facial challenge
to the procedures themselves, and in fact was a potential beneficiary of a
recommendation by the USAT High Performance staff last year (although the ICP
ultimately elected not to adopt the staff's recommendation).

The WTCS Cagliari race is an important international competition, but primarily
(from USAT s perspective) to the extent it is one of many competitions in which athletes
can demonstrate their ability to compete for podium results. That is, the World
Triathlon ranking points at this event are not important at this stage for individual or
NOC qualification, and — unlike Yokohama race at which Jorgensen will compete —
the race does not automatically qualify any athlete for selection by USAT for open
quota spots.

The High Performance staff, with the ICPSs unanimous approval, believe that
substitution of Zeferes for Jorgensen promotes USAT s interests and helps USAT satisfy
its responsibility to develop competitive athletes.”

4.4 USAT makes the following claims for relief:

“that the substitution of Ms. Zeferes for Ms. Jorgensen be affirmed”

V. PROCEDURAL HISTORY

5.1 Ms. Jorgensen filed her demand for arbitration under Section 9 of the USOPC Bylaws
on April 23, 2024.



5.2 On April 24, 2024, the Sole Arbitrator was appointed and after disclosures were made
no objections were made by the Parties.

5.3 The evidentiary hearing in this matter was held on April 25, 2024.
5.4 The Sole Arbitrator issued an operative award on April 26, 2024, stating as follows:

“The Sole Arbitrator, signing below, having heard and considered the
arguments of the parties and their counsel, and considered their written submissions,
hereby awards as follows:

a.  Claimant’s requested relief is DENIED (the reasons will follow in due
course);

b.  The parties shall bear their own attorney’s fees and costs associated with
this arbitration;

C. The administrative fees and expenses of the arbitration administrator, and
the compensation and expenses of the Sole Arbitrator, shall be borne entirely by the
United States Olympic & Paralympic Committee as provided in the relevant
arbitration rules, and

d.  This Award shall be in full and final resolution of all claims and
counterclaims submitted to this Arbitration. The Sole Arbitrator has considered all of
the arguments made by the parties, whether or not they are specifically referenced in
this Award. All claims not expressly granted herein are hereby denied.

IT IS SO AWARDED.” (an error in paragraph c above is corrected below)

5.5 This reasoned final award followed within the requisite time on the date written below.

VI. ANALYSIS

A. Burden of Proof and Standard of Review

6.1. The basic principles governing standard of review, burden of proof, and the applicable
legal standards for an arbitrator sitting in a selection case are well-known, well-accepted, and of
relatively ancient vintage (the cases were cited in the Parties’ briefs in this case and are published
on the USOPC website here: https://www.usopc.org/governance/section-9):

a. The standard of review is de novo. The case is to be tried anew, with no formal
legal deference to the decision made below;

b. In practical application and effect, an arbitrator’s de novo review in a team
selection dispute generally is deferential to an NGB’s professional judgment
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regarding how to satisfy its USOC-delegated legal/statutory duty “to obtain for the
United States . . . the most competent amateur representation possible” if the NGB
complies with the law of private associations. In exercising de novo review in a
team selection dispute, the arbitrator ensures that: 1) the athlete is given adequate
procedural due process by providing a full and fair opportunity to be heard
regarding [her] claims; and 2) the merits of a NGB’s challenged decision comply
with the foregoing requirements of law of private associations by analyzing
whether the athlete selection procedures are valid; were followed and applied
consistently; its discretionary decision was rational/reasonable (i.e., not arbitrary
or capricious) and in good faith (i.e., without any bad faith or bias); and complies
with applicable federal and state laws; In sum, the arbitrator has authority only to
determine whether Claimant had a fair opportunity to compete for a position on
the team that will compete in a protected competition and whether a NGB’s team
selection committee used and rationally applied its published selection procedures;

c. The arbitrator’s role is not to determine whether a NGB chose the best process for
selecting teams, whether the NGB could have modified its process to be better, or
to substitute his or her judgment for the expert professional judgment of a NGB in
establishing selection criteria; and

d. In Section 9 proceedings based on a selection decision, it is well established that a
claimant has the burden of proving his or her claim by a preponderance of the

evidence.

B. Application of Standards and the Facts

6.2 Traveling around the world and racing, as put by her counsel, as a breastfeeding new
mother who had not raced in seven years, Ms. Jorgensen was trying to make a comeback at the
highest level in her sport, and, despite her prior status at the top of the field, she earned her spot in
the WTCS Cagliari race without special invitations or substitutions onto start lists. She earned her
way into WTCS races by performing in the only races she could participate in—World Cups—and
winning four of them in a single season. She earned enough World Cup points to earn a place on
the WTCS Cagliari race start list, but, under its selection policies, USAT removed Ms. Jorgensen
from the start list and substituted another racer, Katie Zaferes, who had not earned a place on the
start list, onto the start list in Ms. Jorgensen’s stead.

6.3 Ms. Jorgensen asserts that the USAT selection procedures are, on their fact, flawed.
Based on the standards above, the evidence is clear that USAT published its selection procedures
long ago, and the use of substitutions by USAT to achieve goals set out in its Guiding Principles
is a well-established and respected practice. USAT Exhibit 11. Ms. Jorgensen has never sought a
facial challenge to the fairness or fundamental aspects of the procedures themselves, and in fact
was a potential beneficiary of a recommendation by the USAT High Performance staff last year
(although the ICP ultimately elected not to adopt the staff’s recommendation) under those policies
or in derogation thereof. Accordingly, the Sole Arbitrator finds that this objection is without basis.
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6.4 Mr. Jorgensen asserts that USAT discriminated against her in applying its selection
criteria, at times in part because she expressed concern, disagreement, or objection to certain
decisions or decision making by USAT at various times. In other words, she alleged retaliation.
She also asserted conflict of interest insofar as the husband of Ms. Zeferes is an employee of USAT
and was copied on certain emails.

6.5 The WTCS Cagliari race is an important international competition, but primarily it is
one of many competitions in which athletes can demonstrate their ability to compete for podium
results. In other words, the World Triathlon ranking points at this event are not important at this
stage for individual or NOC qualification, and — unlike the Yokohama race at which Ms. Jorgensen
will compete — the race does not automatically qualify any athlete for selection by USAT for open
quota spots.

6.6 The High Performance staff, with the ICP’s unanimous approval, believed that
substitution of Ms. Zeferes for Ms. Jorgensen promoted USAT’s interests and helped USAT satisfy
its responsibility to develop competitive athletes, and there were objective criteria and factors that
substantiate that decision.

6.7 While Ms. Jorgensen perceived that she has been the target of improper reprisals, it is
undisputed that USAT has exercised its discretion to provide support to Ms. Jorgensen as a means
of promoting her return to the sport, even though she is not a member of the national team.

6.8 The USAT ICP determined that Zeferes should be guaranteed entry into the Cagliari
race to give her an opportunity to demonstrate (and to give USAT an opportunity to observe) her

ability to compete against world class competition in close proximity to the Paris Games. See
generally USAT Exhibit 8, 12, 13-13.5, 17.

6.9 In evaluating whether to make the substitution, the ICP considered the extent to which
the substitution would further USAT’s global interests under the Guiding Principles.

6.10 WTCS events technically count toward World Triathlon rankings, but there are no
important practical ramifications for American athletes who place well at Cagliari from the
perspective of those points. That is, no American will secure a quota spot for the United States
through racing at Cagliari, and no American will earn placement on the Paris Team by virtue of
points earned at Cagliari.

6.11 There are currently two quota spots that USAT expects to fill for the Paris games. If
an athlete earns a quota spot in Yokohama, there will still be one open spot.

6.12 An athlete’s performance at Cagliari will, of course, be taken into account in USAT’s
discretionary selections for the one or two remaining spots (depending on whether anyone earns a

spot on the Paris Team in Yokohama).

6.13 The Meeting Notes demonstrate that the USAT High Performance leadership
responsible for implementing strategic decisions recommended to the ICP that USAT replace
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Jorgensen with Zeferes in the Cagliari race. The Meeting Notes demonstrate that the ICP
discussed the HP’s recommendation, and approved the recommendation unanimously.

6.14 Ms. Jorgensen alleged that she often received late notice from USAT for various trip
logistics and entries, and she was convinced that this was intentionally minded or direct at her by
USAT. The Sole Arbirator found no evidence to support this assertion, though at times the
decision-making process and timing, and changes of direction appeared to the Sole Arbitrator to
reflect a chaotic approach to decision making. In no small part, USAT was forced to engage in
what appeared at times to be chaotic management of the entry process for international events
largely as a result of decisions taken by the international federation and the individual event
organizers. It appeared from the evidence that all elite triathletes, whether from the US or
elsewhere, are affected equally by this state of affairs, which will exist until the international
federation changes its entry rules to allow for a more orderly system of entries.

6.15 Insummary, the Sole Arbitrator finds no evidence of retaliation against Ms. Jorgensen.
In fact, it appears that USAT has given Ms. Jorgensen benefits it usually has reserved for athletes
who have attained current qualifications in excess of her because USAT has been trying to assist
Mr. Jorgensen in her comeback efforts. In addition, there is no evidence to suggest that Ms.
Zeferes was benefitted in any way by her husband being an employee of USAT or that he engaged
in any conducted that affected performance decisions regarding Ms. Jorgensen or his wife that
form the basis for the Section 9 complaint.

6.16 Ms. Jorgensen made a number of other factual allegations about promises allegedly
made to her that were broken concerning access to events or benefits, or wrong maps being given
to her for courses, or not being given access to course reviews, and similar matters. All of those
items were considered by the Sole Arbitrator as alleged, and after she was cross-examined. None
of these items appeared to form a basis for a claim that the selection procedures were were not
followed in some derogation to her rights (for example, the course map issue was a problem of the
event organizer for the course in question, not some intentional act directed toward Ms.
Jorgensen).

6.17 Hopefully, this gap in the Parties’ understanding of each other can be bridged. Athletes
and their governing bodies are at their best when they are in alignment and trust each other and
each of their motives when it comes to athlete support, programming, and athletic career planning.
Even after this arbitration, it must be apparent that the Parties would benefit equally from engaging
with each other in a manner that focuses on maximizing opportunities for each within the
constraints that affect them both, while ensuring that their performances on and off the field of
play, as appropriate, are organized, clear, coordinated, and focused.

C. Modification of Operative Award for Mistake

6.18 In the operative award, the Sole Arbitrator mistakenly ordered the administrative fees
and expenses of the arbitration administrator, and the compensation and expenses of the Sole
Arbitrator to be borne by the United States Olympic and Paralympic Committee. That was an
error as the program under which this arbitration was filed requires the same to be paid by the
Parties. The relevant paragraph of the award has been modified below to reflect this correction.
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VII. AWARD

7.1  The Sole Arbitrator, signing below, having heard and considered the arguments of the
parties and their counsel, and considered their written submissions, hereby awards as follows:

e. Claimant’s requested relief is DENIED;

f. The Parties shall bear their own attorney’s fees and costs associated with this
arbitration;

g. The administrative fees and expenses of the arbitration administrator, and the
compensation and expenses of the Sole Arbitrator, shall be borne by the Parties as
provided in the relevant arbitration rules; and

h. This Award shall be in full and final resolution of all claims and counterclaims
submitted to this Arbitration. The Sole Arbitrator has considered all of the arguments
made by the parties, whether or not they are specifically referenced in this Award. All
claims not expressly granted herein are hereby denied.

IT IS SO AWARDED.

Dated: July 2, 2024

Jeffrey G. Benz, Sole Arbitrator
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