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o . : ' Blumer, Jim Moran and Bvan Dybvig. an
In this arbitration proceeding the claimants are csltgzzv B eoolation, o Lational FOVERNing

the fespondents are the United States Skiing and . 1 e,
b:dlﬁpfcf’:he amateur sport of freestyle aerial dkiing, and the United States Olympic Committes

ainant Stacey Blumer appeared through Mark Levinstein of the District of Columbia
E:ﬁ cfizli\l/loran was re)};resenteda'g;PRc:ss Anderson of the Utah bar. gvan Dybvig agpeared
through his father Richard Dybvig. The respondent United States Skiing and Snowboard
Association was represented by Todd Wakefield of the Utah Bar. The United St?tes Olympic
Committee, respondent, appeared at the hearing through Ronald T. Rowan, who is a member of
the committee. )

Pursuant to & telephone conference call on January 28, 1998 at 5 PM, that lasted approximately
two hours, the parties agreed that an expedited arbitration procecding would be held on January
29, 1998, at the American Arbitration Association office at 1660 Lincoln Street in Denver,
Colorado and that the proceedings would commence at 10 AM, and that a court reporter would
transeribe the proceedings. Justice William H. Erickson was appointed by the American
Arbitration Association to serve as the Arbitrator. Those participating in the conference call
were the arbitrator, Mark Levenstein, counsel for the complainant Stacey Blumer, Ross ‘
Anderson, counsel for the complainant Jim Moran, Todd Wakefield, counsel for the respondent
United States Skiing and Snowboard Association(UUSSA), Ron Rowan, counsel for the United
States Olympic Committee (USOC) and Tndia Johnson, an executive of the American Arbifration
Association. 36 USC 382(b) directs that there be swift and equitable resolution of disputes
involving amateur athletes. See also 36 USC Secs. 374 (8) and 391 (11) (12). The goal dictated
by Congress is to obtain the most competent amateur representatives in the Olympic games 36
USC Sec. 374 (a).

Arbitration by the American Arbitcation Association is authorized by the Constitution of of the
United States Olympic Committee and the Amateur Sports Act of 1978. The Commercial

. Arbitration Rules. as amended and effective,on July 1, 1996, and the Arbitration Rules for the
Resolution of United States Olympic Committee Disputes, effective Jily1,’ 1996, will govem
this proceeding. '

The testimony of witnesses was taken under oath and documents and extibits were presented to’ 77

the arbitrator. Stipulations by the parties were also considered by the arbitrator.

The arbitrator concludes that it has jurisdiction"to determine the claims made by the
complmngnts, Stacey Blumer, Evan Dybvig, and Fim Moran, against the respondent United
States Skiing and Snowboard Association and the United States Olympic Committee. The

complainants assert that they were denied the opportunity as world class athletes to articipate i
the 1998 Winter Olympic Games in Nagano, Japan. pamepEE s

The issues center on whether the procedures utilized in selecting the members of the United
States Freestyl? ski team to participate in the Winter Olympics at Nagano, Japan in 1998. Stace
Blumer, an aerial freestyle skier, Evan Dybvig, and Jim Moran, mogul fre,cstyle skiers, are ¢
amateur athletes that are highly qualified to participate in freestyle skiing competition.., Neither

of them was selected to participate on the United Sta i ; :
mpetiti tes Ski team in th .
competition at Naganc Japan in 1998. e winter olympic



o competition which provided the basis for the selection of the team was he_ld on Japnary 2{:,
398 zﬁmc{3 the selections I:Vere announced on Jamuary 26, 1998 although the claimants deny notice
until January 28, 1998. The release-of the selections made })y the US?A on January 26, 1998,
deprived the complainants of the appeal to the USSA Judicial Commites g{anted by the bylaws
of the USSA. Not all of the places on the ski team were filled and both claimants sought to have
an interim order entered naming them to the team, subject to later remov?.l after a full arbitration
hearing, The arbitrator denied the claimants interim relief at the conclusion of the telephone
conference call on Jamuary 28, 1998.

The arbitrator makes the following findings of fact. The criteria followed by the USSA In
making selections is set forth in (Exhibit A). The parties stipulate that ﬂ}e Novem}:er 1-2, 1997
resolution of the USOC (item 9.11) was approved (Exhibit B). The parties also stipulate the
following:

1. Ifthe slots that are presently open on the U.S. Olympic Freestyle Team were 0 be
filled, they would be filled by Jim Moran, Evan Dybvig and/or Stacey Blumer.

2. Tima Moran, Evan Dybvig and Stacey Blumer are world-class competitors who would
be possible contenders for medals at the 1998 Winter Olympic Games at Nagano,
Japan. ’

3. ]ixI:; Moran, Evan Dybvig and Stacey Blumer will testify they were never advised that
there would be, or may be, unfilled slots on the 1998 U.S. Olympic Winter Freestyle
Team until the selection announcement was made. '

4. The criteria — in particular the specified date when the decision would be announced-

made it impossible for the athletes to exercise any right under Article IX. C. to seek
review of the team selection decisions by the USSA Judicial Committee.

5. Bruce Erickson was not involved in the decisionmaking concerning which athletes
would be given discretionary selections. - :

6. Alan Ashley and Bill Marolt commmnicated to the coaches who were involved in the
decision that the standards to be applied with respect to discretionary selections were
designed to ascertain whether the athlete was likely to be a medalist at the Nagano
Olympic Games. : ‘

7. Alan Ashley and Bill Marolt reviewed the decisions about which people, if any,
should be given discretionary selections and pive their approval to those selections.

The arbitrator makes the following conclusions of law:

Cangress has delegated the coordination and repulation of amateur skiing to th

: g ¢ USSA and the
USOC. Bamesv. Intemahon_al Amateur Athletic Federation 862 F Supp 1537(8DWVal1993)
The Amateur Sports Act requires that procedures be resolved by the USOC and the USSA the,

national governing board be provided to swiftl 1 i i
L 1 y resolves disputes. Michels v,
Olympic Committee, 741 F24 155(7% Cis 354 D ichels v. United States



The January 26,1998, announcement of the selection of the members of the 1998 Olympic
freestyle skiing team deprived the complainants of review by the USSA Judicial Committee.

The expedited review granted by the arbitrator provided the only means to resolve the disputes in
this case in a timely manner.

The manner in which the appointments by USSA were made in this case under the Criteria set
forth in Exhibit A copstituted an abuse of discretion and denied the complainants a fair and
equitable opportunity to be considered for a place on the 1998 Freestyle Olympic Team.

The arbitrator may not substitute his judgment or conclusions regarding the qualifications of the
complainants for that of the USSA or the USOC. In this case, however, the respondents have
stipulated as to qualification of the complainants as possible contenders for metals in the 1998
Olympic Winter Games and agreed that if the slots that are presently open on the United States
Olympic Freestyle team were to be filled they would be filled by Jim Moran and Evan Dybvig
(mogul freestyle skiers) and Stacey Blumer (aerial freestyle skier) who are world class
competitors.

The testimony presented at this hearing supports the stipulation, and brings into question the
fairness and clarity of the U.S. Freestyle Ski Team Olympic Winter Games Athlete Selection
Criteria for the Nagano Winter Olympics. Ambiguities in the procedures, and recognition that
two of six competitive events that provided a basis for automatic qualification, and the
ambiguities relating to the discretionary procedures, supports the stipulation and the conclusion
that the complainants should not be deprived of a place on the freestyle Olympic team.

The procedures in place for selection of the freestyle Olympic team and time constraints limit the
type of relief that can be granted by the arbitrator. The arbitrator cannot order that the slots be
filled by the USSA and USOC naming the complainants to the U.S. Olympic freestyle team, but
the arbitrator can direct that the USSA and USOC use their best efforts to cause Jim Moran,
Evan Dybvig, and Stacey Blumer be named to the vacancies on the 1998 U.S. Freestyle Olympic
team to participate in the Nagano Olympics.

Accordingly, utilizing equitable powers, the arbitrator’s award is that USSA and USOC be
directed to namne Jirn Moran and Evan Dybvig (mogul freestyle skiers) and Stacey Blumer (aerial
freestyle skier) to the vacant spots on the U.S. Freestyle Olympic Team for the 1998 Winter
Olympics at Nagano, Japan.

Costs are assessed against the respondent USSA.

Wiliam'H.
Arbitrator
Tanuary 30, 199§
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EXHIBIT

U.S. FREESTYLE SKI TEAM
OLYMPIC WINTER GAMES ATHLETE SELECTION CRITERIA
Nagana, Japan
’ February 7-22, 1998

PHILOSOPHY ‘ ' -

The LLS. Freestyle Ski Team will seleet only the most yualilied athletes with the GREATEST OPPORTUNITIES
FOR WINNING MEDALS at the 1998 OLYMPIC WINTER GAMES or FUTURE OLYMPIC WINTER
GAMES. Seleetion criteria will stress World Cup perforinance in the 1997-98 seasan, ‘

TEAM SIZE
The lotal 1eam size may be up 1o founcen (14) with a maximum of gight (8) per sex.

START RIGHT
Four (4) U.S. Athleses may start in cach of the Aerials and Mouuls disciplines in each sex. USSa will make
every effor w (il the availuble starnt rights with the most qualificd athletes,

ELIGIBILITY .
Al USSA and FLS licensed comperilors with a valld US Pagsport anid who have carned at least on FIS point are
eligible for consideration.

NAMING OF THE TEAM
The LS. Qlympic Freestyle Team, men and women, will be named on January 27, 1998: the rexm wil] be
announced at the USSA offices. :

INTERNATIONAL FEDERATION RULES | ~

All qualilying competitions are governed by the intemational federnating rules of competition. The international
federniion for snow sports, as #erognized by the 10C, is the FIS. All eriteria as they relate 10 rules. regulations,
and compelition calendars, are subject (o changes based on changes by the FIS, the USOC, and the 1IOC.

SELECTION PROCEDURES - SUMMARY OF SELECTION .

8. Athletes who cam a start position in a specific svent will be antomatically named to the team, The first two
sturt positions in Acrials and Maguls. riwe: and women, will be filled objectively using the following criteria
listed as I through 5. The third start position in Acrials and Magpuls, men and women, will be fitled
ohjectively, providisng all three siart pusisions can be filled using eeitesa Tisted gs 1. 2, and 3. The following
eriteria 75 Jisted in order of seleetion and imposmanee.

1} Winner of a discipline at the U.S, Sl»;i Tenm Gold Cup
2) Dnciwp3 World Cup finish _ -
3} Twawp § World Cup finishes

4)  Three top 10 World Cup Raishes
-3} Mighest World Cup [inish in a diseipline

Athletss whao have met the criteria listed as 1,2, or 3_in = discipline will be selected ahead of all

other athletes for that diseipline provided guola spots and/for start positions are available.

b.  The Sposts Medicine Staff will deteemine filness and availability for competition in the ease of any injured

.athlete{s). -

& Athletes not fit lo compete at the time the team is selected will not be included in rankings for objective slots.

* .

4. The Balance of the team will be sclected at the discretion oF the coaching staff. Sclections made by coaches
discretion will not esmprise mare than 25% of the totat eam size.



8. SELECTION CRITERIA FOR'MEN AND WOMEN, AER1A L AND MOGuLs

Selectians will b based on the results i
3 of Wodd Cup com =13 3 ,
January 27, 1998 with reference to Warld Cup results and Wntlg Cup g&:.u?:;::}[gﬁ;a"°" chmbc.r 20. 1997 ang

1) “:’inﬂer f'a diseipline com ition at the USSA Ofym ic Trials :
(enratively scheduled for December 20 . Janvary 4, 1998) . .
2) Oge e 3 World Cup finish in a discipline,

As$ needed 10 break 1es, use the [oliowing:

)  Bust World Cup finish

B)  Nextbest World Cup finisy
¢} Ranked by 1otal World Cup points in the discipline

3) Twe ton 5 World Cup finishes fn a diseipline.
AS$ needed to breuk Ties, use the following:
a)  Best World Cup finish

b)) Wewt best Warld Cup Hnish
‘&) Ranked by teral World Cup points in the discipling

) Three tep 10 World Cup (Inishes fn a discipling,
A3 needed 1o beeak tes, use (he iollowing;

M Dast World Cup Fnish
b)  Next best World Cup finish
¥} Ranked by total World Cup points in the discipline

5)  Hiehest World Cup Ginish in a disciplineg,
As needed o break tes, use the following:
n)  Next best World Cup finish
b) Ranked by toral World Cup points in the disciplina,

6) Moaul selections will be from single format competitions ogly.

9. COACHES DISCRETION
Disgretiunary selection will be given to thase athletes who have exhibited potential for futre SUCCEss, yet

have reecived relatively limitcd competition opponunities thus Iar in their carcers,

In gencral, diseretionan selections will foeus on individuals who pre improving their intemationa! resuls.
Based upon 1his ralionale for selection, athletes who have exhibited poteatial for success, mav be

scleeied ahead ol higher ranked athletes who dre not improving. '

The following objective eriterin will be used when evaluating athhetes for poss?blc.discmion:uy selections:
3)  Ashlues who were sick or injured during the periad of the selection events bur whe huve
demonsirated international exeelience in the most retent pasl or in past scusons will be considered
for a position on the 1eam and a start position ia the event if the Hiness or injury is not expected 1o
Interfere with top performance at the Olympic Games. o .
b) Other ourstanding resulls in intemational competilion and séleetion cvents.
€} Opporiunities praviously provided to an alhi.ctc in rflauonshxp o r.r:su_tts
Physical (Tiness level as detarmined tfy physial testing and eonditioning (Moguls).
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EXHIBIT

UNITED STATES OLYMPIC COMNMITTEE ‘

ITEM: 9.11
DATE: 10/17/97
PAGE: l.of2

RESOLUTION FOR BOARD OF DIRECTORS ACTION

ORLANDO, FLORIDA
NOVEMBER 1-2, 1997

SUBMITTED BY:

Sandy Baldwin, USOC Vice President
Execurive Commirttee Liaison to the Review Committee for Intemanonal Games
and Games Preparation and Services Committee

BACKGROUND INFORMATION:

President Hyb! established the Review Committee for International Garnes to review the
USOC participation and support strategies for all current and future multi-sporr Games ar
which the T1.S. Olympic Committee is eligible to compete. The Commiree met
June 27, 1997. At that meeting a request was considered from the Games Preparation and
Services Commitree to review the cumrent USOC Games Participation Policy,

SPECIFIC ACTION REQUESTED:,

WHEREAS the International Olympic Committee (IOC) has directed the International
Federarions (IFs) 1o devise qualifying standards for each sport 1o insure quality
participation and cap the total athlete numbers at Games and;

WHEREAS the USOC should protect the athletes’ right 10 qualify and participate within
these standards at any Games;

THEREFORE, BE IT RESOLVED, THAT the USOC Board of Directors approve the
revised USOC Games Panticiparion Philosophy as outlined on the atiached document to
reflect current JOC and IF qualification policies.

BUDGETARY IMPACT:

Minimal or a possible cost savings. It is anticipated that the United States will continve 1o
earn and qualify Olympic participation quotas for future Games under this “representative’
team concept just as it had utilizing the “full” ream policy.



UNITED STATES OLYMPIC COMMITTEE

REVISED USOC GAMES PARTICIPATION PHILOSOPHY

(as recommended by the Games Preparation and Services Comunittee and Review Committee for International Games, 1997)

The U.S. Olympic Committee (USOC) has traditionally sent full teams, or entered as many athletes as they are
eligible for, in Olympic and/or Pan American Games. However, beginning in this past quadrenninm (1993-
1996), the International Olympic Committee (IOC) required that the International Federations (IF) devise
qualifying procedures (i.e. quotas) and/or standards for such Games in order to ensure world class
participarion. These standards were also enacted to ensure that the Olympic Games have reasonable athlete
pumbers in order to conduct elite competition in a mult-sport environment.

Based on these changing times in international sport, the ability of National Olympic Committees (NOCs) to
set their own policies to enter athletes at Olympic Games and/or hemispheric Games (i.., Pan Am Games) on
their own has changed dramatically. Therefore, it is suggested that the USOC as an organization needs to 1e-
gvaluate its participation and funding requirements for its National Goveming Bodies (NGBs) according to
jnternational standards compared to current Constitution and By-Laws language that was developed several
dydes ago when participation at Games was done as an entitlement and decisions regarding levels of
pJn’paﬁon could be more independently by the NOCs.

Specifically, it is the recommendation of the Games Preparation and Services Committee (GPSC) and
International Games Review Committee(IGRC) that those NGBs whose YFs do not have a required qualifying
process (i.e. quotas via World Championships), or impose specific qualifying performances (i.e. distance
and/or mark in sports such as Track and Field and Swimming), be allowed 1o include additional performance
criteria in their selection process in order to ensure their best possible representation at a Games.

‘Both committees support, the above scenario, provided that all NGBs guarantee minimum representation in
cach event to ensure that no U.S. athlete would be denied the right to corupete for an opportunity to make an
Olympic team. Also, all Games selection procedures must be carefully submitted and reviewed by GPSC and
properly disseminated to an NGB's athlete membership well in advance.

In addition, the Committees would also mandate that the U.S. always be represented in all relay/team events in
which we are eligible for regardless of what the tegqms level of ability might be. This should include any
reserve personne) that IOC and IF regularions allow (at least one person per event) in order to protect against
illness and/or injury so that U.S. participation will occur in these events.

Very few USOC NGBs are acmally afforded the ability to select athletes as most have gualification processes
to the Games strictly defined by their International Federations. However. due to the fact that the USQCis a
f;)}ted resources organization and that NGBs are now held accountable for their High Performance Plan, it is

— L amended that NGBs be allowed to submit selection criteria with additional requirements other than what
_ are published by their International Federation where allowed.



