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This presentation is for educational 
purposes only. TriNet provides its clients 

with HR and best practices guidance. TriNet 
does not provide legal, tax, or accounting 

advice.
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Lori Brown 
CEO, ComplianceHR  
brown@compliancehr.com   
@labrown1419  
▪ Former Littler Shareholder
▪ Former General Counsel/Head of HR 

of Global Security Organization 
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Accessing Your Navigator 
Suite
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Under the Admin View, the TriNet Navigator Suite  can be found under 
the “Compliance” link on the TriNet platform (login.trinet.com)
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Accessing Your Navigator 
Suite
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Answering Your 
Questions

�6

Please submit your 
questions via the 
text questions 
pane:
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What You’ll 
Receive: 
1. Full slide presentation (pdf format)
2. Link to recorded audio presentation
3. White Paper:  The Implications of 

Dynamex Operations West v. 
Superior Court

4. Publication: Littler on Classifying 
Workers
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I. Intro to Navigating Independent Contractor Compliance 
II. Understanding the different nationwide legal tests for worker 

status/classification
III. And then there’s California! (Dynamex) 
IV. “Best practices, tips and hints” for employers who utilize 

contingent workers featuring Navigator IC 

OBJECTIVES FOR 
TODAY’S SESSION:
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I. Navigating Independent Contractor Compliance 
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“At its current growth rate, 
the majority of the U.S. 
workforce will be freelancers 
by 2027” 
 
Edelman Intelligence, Freelancing in America:2017, at 5 (Oct. 17, 2017)
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Regulation, Agency Action and Litigation:  
Speeding Up, Not Slowing Down
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II. Tests, Tests and More 
Legal Tests
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Neil Alexander  
Littler Shareholder  
Phoenix, AZ  
Nalexander@littler.com  

▪ Co-Chair of Littler’s Staffing, Independent 
Contractors and Contingent Workers Practice Group

▪ Significant experience auditing & evaluating IC 
classifications 

▪ Regularly appears in state & federal courts, and 
before the EEOC, DOL, among others

▪ Deep expertise in employment risk management, 
workforce design and maximizing contingent worker 
options, compliance with the ADA and FMLA, and 
other legal issues
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Not Just About the IRS 
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A 
Perfect 
Storm

IRS

DOL

NLRB

EEOC

State Tax 
& UI State 

WC

State 
Labor 
Codes

Unions

Plaintiff’s 
Lawyers
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Over 100 Different Legal Tests
▪ Federal law alone has three 

different tests for determining IC 
status

▪ Layered on top of these, states 
may have up to six different tests 
under different laws

The Legal Issues
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▪ IRS 3 
Group

s of 
Factor
s Test

▪ FLSA  
Econo

mic 
Reality 

Test▪ Darde
n 

▪ Comm
on 

Law 
Test

▪ Over 
100 
State 
Law 
Tests
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IRS Test Uses  
3 Groups of Factors
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Behavioral Control 
▪ When/where to do the work
▪ What tools/equipment to use
▪ What workers to hire/use
▪ Where to buy supplies/services
▪ What work is assigned to 

specific individuals
▪ What order/sequence to follow

Financial Control
▪ Business expenses
▪ Worker’s investment
▪ Extent to which worker’s 

services are publicly available
▪ Payment method
▪ Worker’s risk of profit or loss

Type of Relationship
▪ Written contracts describing the 

intended relationship
▪ Whether employee-type benefits 

are provided
▪ Permanency of relationship
▪ Are services provided a key 

aspect of the company’s business
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1. The skill required
2. The source of the instrumentalities and 

tools
3. The location of the work 
4. The duration of the relationship between 

the parties
5. Whether the hiring party has the right to 

assign additional projects to the hired 
party

6. The extent of the hired party's discretion 
over when/how long to work

7. The method of payment
8. The hired party's role in hiring and 

paying assistants 
9. Whether the work is part of the regular 

business of the hiring party 
10. Whether the hiring party is in business 
11. The provision of employee benefits
12. The tax treatment of the hired party

Darden Common Law 
Test
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1. The extent to which the work performed 
is an integral part of the employer’s 
business 

2. Whether the worker’s managerial skills 
affect his or her opportunity for profit 
and loss

3. Investments in facilities and equipment
4. The worker’s skill and initiative
5. The permanency of the worker’s 

relationship with the employer 
6. The nature and degree of control by the 

employer

FLSA Economic Realities 
Test
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▪ May be multi-factor balancing tests or 
conjunctive tests with multiple required 
elements 

▪ Some state laws create a presumption of 
IC status, but other states have a 
presumption of employee status

The “ABC” Conjunctive Test
A. The contractor is free from control and 

direction by the company;
B. The services to be performed by the 

contractor are either outside the usual 
course of the company’s business or will 
be performed outside of the company’s 
place of business; and

C. The contractor is customarily engaged 
in an independently established trade, 
occupation, profession or business.

State Tests
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Accessing Your Navigator 
Suite
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Setting Up the Evaluation
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Intuitive Fact-Gathering
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Expert Results, Instantly Delivered
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Consultative Guidance, 
On Demand
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IC Dashboard
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Meanwhile in California…
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III.  The Implications 
of Dynamex 
Operations West      
v. Superior Court 



CHR MasterClass September 2018

William Weissman   
Littler Shareholder 
Walnut Creek, CA  
wweissman@littler.com  
  ▪ Leads Littler’s Employment Taxes Practice Group
▪ Among other areas of expertise, Will’s practice 

heavily focuses on worker status. 
▪ Helps clients restructure and strengthen their 

relationships with independent contractors, advises 
clients to convert contractors to employees when 
necessary, and defends clients in disputes with 
state and federal agencies including the DOL, as 
well as in private litigation in federal and state 
courts.

▪ Counsels employers of all sizes, ranging from 
single-person start-ups looking to hire the first 
employee to Fortune 100 companies with 
sophisticated human resource, payroll and in-house 
legal departments. 

�30



CHR MasterClass September 2018

▪ On April 30, 2018, the California Supreme Court issued a 
landmark decision in Dynamex Operations West v. S.C. 
(Lee et al.)

▪ Rejected the Borello test in favor of adopting a modified 
“ABC” test, similar to that used in Massachusetts and 
Indiana

▪ Eliminates the option of qualifying as an IC if all the work is 
done off site or remotely

▪ Burden is now on the organization to prove that an 
individual meets the qualifications of an independent 
contractor

▪ ComplianceHR's Navigator IC is the only intelligent, on 
demand solution applying California's new Dynamex 
standard

The Dynamex Decision
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Dynamex Holds:
▪ That the ABC test is the 

broadest test possible to 
capture employment 
relationships subject to the 
wage order

▪ That this test differs from the 
FLSA standard and Borello 
standard used 

Dynamex Does Not Hold:
▪ That the ABC test applies to 

worker’s compensation, 
unemployment taxes, 
benefits, or much of the 
Labor Code

▪ That an employee under the 
wage order is an employee 
for other non-wage order 
purposes
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What Dynamex Does and 
Does Not Hold
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▪ Examine whether the ABC prongs apply
▪ Focus on the “B” prong and whether the business is unusual 
▪ If fail “A” prong would likely fail Borello as well

▪ Assuming you fail the ABC test, does it matter?
▪ Would the worker be exempt (executive, professional, administrative, outside 

sales)?
▪ Is there really liability (are they paid minimum wage, can take breaks, don’t work 

a lot of hours, etc.)?
▪ Can you make changes to minimize the impact of the wage order?

▪ Talk to your lobbyists and representatives 
▪ This does not have to be the final word on worker status in California

Best Practices in a Post-
Dynamex California 
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▪ Failure to offer coverage for medical plans
▪ Failure to follow terms of retirement plans 
▪ Multiple employer welfare arrangements
▪ Employer reporting for ACA
▪ Record retention for hours of service for 

benefit plans
▪ Liabilities (penalties and past due taxes of 

FICA/FUTA, Medicare, and state and local 
income taxes)

Misclassification Issues 
with Benefit Plans
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IV. Best Practices, Tips & Tricks to  
Strive for Contingent Worker Compliance 
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INDEPENDENT CONTRACTOR

▪ A business offering services to the 
public with separate employees and 
facilities.

▪ Contract is for duration of project or 
for less than a year.  IC has time to 
work for others.

▪ IC responsible for own business 
expenses and makes a significant 
investment in his business.

EMPLOYEE

▪ An individual who does not have an 
independent business organization.

▪ Relationship is continuous and full-
time.  Individual is not allowed to 
work for other firms.

▪ Principal provides tools and 
equipment and reimburses the 
individual for business expenses.
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General Rules for 
Compliance

Business 
Structure

Investment

Business 
Relationship
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INDEPENDENT CONTRACTOR

▪ Paid by project/task; no non-
compete; terminated only for 
contract breach; may subcontract.

▪ Work is not an integral part of the 
principal’s business and can be 
performed by the IC’s employees.

▪ Controls when, where and how the 
work is performed.  Controls 
sequence and hours of work.

EMPLOYEE

▪ Paid a salary or by the hour; 
cannot incur a loss; may be 
terminated at will.

▪ Work is essential to the 
principal’s business and/or 
performed by its own 
employees.

▪ Principal provides training and 
instruction on how to perform 
work, sets work hours, and 
requires reports.
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General Rules for 
Compliance

Business 
Structure

Investment

Business 
Relationship
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Bottom Line: 
Know the IC Red 
Flags 
▪ Do not classify individual workers or former 

employees as ICs
▪ Do not prohibit ICs from working for other 

companies
▪ Do not provide training, instruction or attempt to 

control HOW work is performed
▪ Limit review of IC work to safety, quality control 

and compliance with contract specs 
▪ Do not provide tools or equipment
▪ Pay on flat fee/per project basis if possible and 

do not reimburse business expenses
▪ Contract terms on:

▪ IC status
▪ Indemnification
▪ All of IC’s workers to be paid in compliance 

with the FLSA, DBA and state laws
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1. Identify every contractor, individual or organization providing services regularly for your 

company (either on site or off site) for the past 2 years, paid on some basis other than on 

W-2 employee basis.  

2. Determine if you have written contracts in place with each provider and whether the 

contracts are up to date and protect your company interests.

3. Nature of the work: 

▪ Determine which services are staff augmentation, performing the same or very 

similar services as direct W-2 employees; is it a completely outsourced function; is 

the service a core function of your business.

4. Examine how many providers devote their 

full working time to providing services to 

your company and how many solo-

independent contractors are providing 

services for you.

5. Is the taxpayer ID someone’s personal 

social security number?

Steps to Access Your Risk of 
Independent Contractor 
Engagement
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Or Make It Easy!

�41



CHR MasterClass September 2018

Accessing Your Navigator 
Suite
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Under the Admin View, the TriNet Navigator Suite  can be found under 
the “Compliance” link on the TriNet platform (login.trinet.com)
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Indemnity

Lightning Round
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Worker Intent

The Dynamex Trend

Worst State

UnemploymentIncome Percentage

Arbitration 

Outsourcing Duration of Engagement



Thank you!


