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The Workplace Redefined:
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This presentation is for educational
purposes only. TriNet provides its clients
with HR and best practices guidance. TriNet
does not provide legal, tax, or accounting
advice.
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Lori Brown

CEO, ComplianceHR
brown@compliancehr.com
@labrown1419

= Former Littler Shareholder

= Former General Counsel/Head of HR
of Global Security Organization
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Accessing Your Navigator
Suite

Under the Admin View, the TriNet Navigator Suite can be found under
the “Compliance” link on the TriNet platform (login.trinet.com)

f;fj Weoik Inoox

TriNet Navigator Suite

Allows yuu Lo dueess oy o holp you make decisions gbuul HE Corr oliance suo as cont scior ond cxemplion Sleluses.
ane waye ard hour comoliance.

Launch |niNe: Navigator Sure

Legal Services

Provices |20 nsstsiance 1a Feln you naew yae s hisingss ane cemale ol includiag refarml nssistinee f2e
aeqot itior, varflad amomeys viih fived fees aswe | 13 a free hotline ~ac comrallance Tanl
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Accessing Your Navigator
Suite

Exempt Status Asssssment

Provide: arisk 2ssessmant of eack applicable
cxIMEt en, Zuggestiors on now to lower the rick of
misclassi‘icador. and a summary of te federal and
Flata @R TpUCr standards

Independent Contracto- Assessment
D ivers an actionable rick assessment, a report on
how ta lower the risk of misdassificcter, and ¢
summery cf applizable lawvs

« Craate NeA EvalLzton Q Viea Evaluations + Creatg Naw Review Q V6w ReVigAs
P IC Agrece P Use Lecdershio Navigator Q View Evcluations

Navigator Onbecarding

Navigator Pay Practices

Wage and Hour Compliance

D= ivers comprehensive repoTs ar a federal and
state-bystate basis for tha most commcr wage and
hour issues

Onbozrd ng Cozument Praduction

Produces <tace and federa compliant emplayrmenr
applicatiors, otfer letiers, and employee non.
disclosure cocamerts

P Find rAnimum wagp P e (J'ﬁlrl kefaranrp < Lreate New Document
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Answering Your
Questions

Please submit your
guestions via the
text questions

pane: .m.,..m“ -

(®) Computer sudic
() Pacnecall

£ mMuTeD
Transmit [Flartronics Savi Txx-M) W

Webirar ID: 602-835-371

3 GoTovvebinar
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What You’'ll
Receive:

1. Full slide presentation (pdf format)
2. Link to recorded audio presentation

3. White Paper: The Implications of
Dynamex Operations West v.
Supetrior Court

4. Publication: Littler on Classifying
Workers
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OBJECTIVES FOR
TODAY’S SESSION:

|. Intro to Navigating Independent Contractor Compliance

Il. Understanding the different nationwide legal tests for worker
status/classification

Ill. And then there’s California! (Dynamex)

V. “Best practices, tips and hints” for employers who utilize
contingent workers featuring Navigator IC
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I. Navigating Independent Contractor Compliance




“At its current growth rate,
the majority of the U.S.
workforce will be freelancers
by 2027”

Edelman Intelligence, Freelancing in America:2017, at 5 (Oct. 17, 2017)
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Regulation, Agency Action and Litigation:
Speeding Up, Not Slowing Down

NEW YORK CITY COUNCIL PASSES FREELANCER PAYMENT PROTECTION BILL. On

October 27 - o o
Freelance | EEOC ISSUES 4-YEAR STRATEGIC PLAN THAT INCLUDES IC MISCLASSIFICATION In i

bil| canbe newly published Strategic Enforcement Plan, the Equal Employment Opportunity Commission
wri PENNSYLVANIA LABOR DEPARTMENT COMMENCES |IC MISCLASSIFICATION Al kplace

- AWARENESS CA trpEX GROUND’S RECENT IC MISCLASSIFICATION COSTS NEARING $500 MILLION.

statewide pUbIIC 9 Oregon federal district court approved FedEx Ground’s $15.4 million class action settlement

1 | GAS AND ELECTRIC UTILITY COMPANY SUED FOR PENSION BENEFITS ALLEGEDL‘tsddueI el f
violations for

i DENIED TO WORKERS MISCLASSIFIED AS IC’S. Pacific Gas & Electric Company’s
ng from their

' retirement plan has been sued by three contract workers whao claim they have been US. Court of
» U.S. Cour
misclassified by PG&E as independent contractors and therefore denied service credits for

wees and not
arposes of coverage under the PG&E pension plan. The complaint alleges that PG&E |
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Indpendent
Contractor )

ll. Tests, Tests and More
Legal Tests
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Neil Alexander
Littler Shareholder
Phoenix, AZ
Nalexander@littler.com

= Co-Chair of Littler’s Staffing, Independent
Contractors and Contingent Workers Practice Group

= Significant experience auditing & evaluating I1C
classifications

= Regularly appears in state & federal courts, and
before the EEOC, DOL, among others

= Deep expertise in employment risk management,
workforce design and maximizing contingent worker
options, compliance with the ADA and FMLA, and
other legal issues




State Tax
& Ul

=

Plaintiff's
Perfect
Storm

Not Just About the IRS
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The Legal Issues

CHR MasterClass September 2018

Over 100 Different Legal Tests

= Federal law alone has three
different tests for determining IC
status

= Layered on top of these, states
may have up to six different tests
under different laws



IRS Test Uses
3 Groups of Factors

Behavioral Control Financial Control Type of Relationship
= When/where to do the work = Business expenses = Written contracts describing the
=  What tools/equipment to use WS frvesrer intended relationship
] wﬂat W,[O rkbers 0 hlz_e/u/s.e : = Extent to which worker’s = Whether employee-type benefits
] WhZ’:ewgrk lijs?l::s?przzz foerwces services are publicly available are provided

specific individualg = Payment method = Permanency of relationship
=  What order/sequence to follow = Worker’s risk of profit or loss = Are services provided a key

aspect of the company’s business
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Darden Common Law
Test

1. The skill required

2. The source of the instrumentalities and
tools

3. The location of the work

4. The duration of the relationship between
the parties

5.  Whether the hiring party has the right to
assign additional projects to the hired
party

6. The extent of the hired party's discretion
over when/how long to work

CHR MasterClass September 2018

10.
11.
12.

The method of payment

The hired party's role in hiring and
paying assistants

Whether the work is part of the regular
business of the hiring party

Whether the hiring party is in business
The provision of employee benefits
The tax treatment of the hired party



FLSA Economic Realities
Test

1. The extent to which the work performed
is an integral part of the employer’s
business

2. Whether the worker’s managerial skills
affect his or her opportunity for profit
and loss

3. Investments in facilities and equipment
4. The worker’s skill and initiative

5. The permanency of the worker’s
relationship with the employer

6. The nature and degree of control by the
employer
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State Tests

The “ABC” Conjunctive Test

A.

B.

The contractor is free from control and
direction by the company;

The services to be performed by the
contractor are either outside the usual
course of the company’s business or will
be performed outside of the company’s
place of business; and

The contractor is customarily engaged
in an independently established trade,
occupation, profession or business.

May be multi-factor balancing tests or
conjunctive tests with multiple required
elements

Some state laws create a presumption of
|C status, but other states have a
presumption of employee status
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Accessing Your Navigator
Suite

Independent Contracto- Assessment
D ivers an actionable rick assessment, a report on
how ta lower the risk of misdassificcter, and ¢
summery cf applizable lawvs

Exempt Status Asssssment

Provide: arisk 2ssessmant of eack applicable
cxamMpten, Ziggestiars on now to lower the risk of
misclassi‘icador. and a summary of te federal and
Slata @@ Tpuor standards

Gr_ream MNOA Eva L:t:on> Q Viea Evaluations + Creatg Naw keview Q Vew KeVigas

P IC Agreerment P Use Lecdershio Navigotor Q View Evcluations

Navigator Pay Practices Navigator Onbcarding

Wage and Hour Compliance

Daivers eompreheniive repoTs ar a fedeéral and
state-bystate basis for tha most commcr wage and
hour issues

Onbozrd ng Cozument Praduction

Produces <tacé and federa compliant emplayrent
applicatiors, otfer letiers, and employee non.
discosure cocanerts

P Find rAnimum wagp P e ~apid kefaranrp < Lreate New Document
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Setting Up the Evaluation

Welcome to Navigator IC

Craale & new evaludlion by entering the information telow. Click the followirg link “or infarmaton aboul how Navigator 1C handles

ndustry-spec ho standards ©.

Type ot engagement: G-uphie. Demign

State whare wesk vl ae parfarmed: Californta

Please provide the fallaving nformation aneur the prespastive contractor:
Prehis© W2 & Ns
First Name Cagay
Last Nama Taggart

Cempzny
Who we | complets the guestionrgire? (Coticnal Cagy Taggart LLE

& Cormplete the quasticnnaire mysa f

ASS EN ThE qQuestiarnaite to someare else

\Would you also ke the prospactive contractor to complste & questonnaire? Mo e nformatior ©
fos

« Na
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u u n
Intuitive Fact-Gatherin
WIRAD: Irc. pronde Cagy Taggat, her empioyess or subcontrictons’ enpioyees mth Uainng or duechon inany of tre 150w g

Fes (Check ¥l hat apply):
SOCUrRY O SIreTy FrOCeOUnes

USe O DIGIC 2QUIPME T EWO-AIY raciod, THepno W, Copy Macrines)

Dagny Taggart LLC: Graphic Design

AU assimer l, GesC i e Uon O Gl Codies of Cormu
To what cegrea srha vock 12 he performed by Bagry Taggart |18 cors @ to Abe Inc's Rusinass? COPIN e DIOErems requ red to perfarTr the work

Someatat atouph Nat directly dectarming the core wars, Zapmy Tagea= LTz wok w158 part kAT ing. o pr may wokhow Garoral work rules dictxing the tarmee of the engagemant (houre of work, lunch and res: beeaks, ob lotion, cecunty pretosok)
How te perferrr the work (whather by amunwal, ceminar, clacroom training, wdeo comonctraticn or cther dmdar mears)
vill Abz e, zantrel whcre Logry Taggart LLC con perfoem the war< uncer ths engagomert? 1o dhudowiag o cor-thi job triinng

e, beraiss the woek carnoe b performed wamnheee v ke ~ <l bt B

Mations! wrissiewsnN
Use of todls or equipreat raguired o perform the work
Are Abc o empboyees pedonming e sane o senvan g el Dagny Tarant LLT = berng eepgaped o peslonm? Traning for workers whe do net Tave the exparience or stills needad 10 complate the wirk
Yeu # No

Select Al

* Nore of the above

Has Dagry TapEsrt aver heen s emcinyee af Abc Inc?
. 15 theve 2 writien indesene ant cantnecior ggreaemoent?
Yes = No

s Yag No

Prasze Iing wote the el atinstrucon © Azc Ine wil gve Bagry Taprert L.C
viwhat sthe arcapaced len@th of this cnpgagemnont betvee 2n Gagny 1agrart LLC and Abc Inc.?
Mo lnstruciions Al
1 Zyears .

Lisdes the teeme afl the sengaprsiend, how rmiech cantzel can Ab: acassert aver the arder @ novdoeh Caagrre Taggant 1HC wil
parfoem e vadd Bafure Fa wonk is compheted, whee dage Sk Ine, Tave 2 g to Gaeomanata its elatcoshop wion Dagry Togearl LLE?

No cortral Only ac aloaved uncec 18 ramms SFa connrat Ifa” exanpla, if oos ol the parmies kreachesthecontac ¥

Will Dagny Teggart LLC = work keurs be sot by Mbene.? Before e work is completed, wher does Degry Teggert JLC bave a right Lo wenminewe the relativnship with Abe ine,?

oAbz lre all rot comeral Dapry Tagpees LU 2 werk Rau-s Dnly 9z olowed unds oo teams of o comrat for exanple. if oo ofthe partics bresches theeoniacy v
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Expert Results, Instantly Delivered

-:.grrpl ance MR nNavisaOR I

Independent Conhaclor Risk Report for Abc Inc.

What is tha risk of classfying Aflas Dasign
ﬁ CONIRACTOR ¢3 an independert contractor?

Ne. Dogrny foggal

W ENCACEMENT

Graphic Detign

1) JURISDICTIONS

Coftnne
Federal
P Mo Bk oo Iurkciction Under the fact: that you have provided, It s
unikaly that Atos Ceslgn wil be found fo b6 ar
emploves.

FOR MORE INFOERMATION ABOUT YOUR RESULTS FIEASE S5E THE RESOURCES BELOW:

P How ‘0 lower four RS | eves
P Jummary O N22pencen Contractor Lows
P ranscipt of Your Questons and Anewers

» Dhclaime

t 5 unlkely tho AHos Desicn will D& found fo
Califarnia ae o Amplayes

t & highly unlikely thet Atas Design wi ba
Federal found to be an emgloyzse.
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Consultative Guidance,

On Demand

CHR MasterClass September 2018

Compliance MR naviGaioric

Risk Factors
he

Lontractors
Business

Cranizolion

Porths” ;f[_.) 1"
v Tomiule
the

Engagemeant

Steps to Lower Risk
A COMDANY Ay DC abiC 10 IOWer mEciassfication risk by ¢ngagng

sonfractar who nove 0 saparmte and Indapandant nLsnass cigenzotion
Athoogh none are deterrinative, indicarces of o separate business include
pavinsnl of Lasi mssasluley laxes; manlaining o foimo Business slrug lure
[other “hcen a scle preprstomship]; having a Federa Emplover Identificcrion
Number [FEIN) for fap: parpnses (not a Social Secudty Number): oparating
rncle” o husiress nama differa=t from the conlrmcce™ own nome:
intaining licenses, ragistrations or permifs r=quirsc fo opsrale o busiess

neai |l ginesg Dusingss insurcnce; main lan ing recorJds of papensys. asels,
ncome and habiif €< having a bank accoun! Iscparale 1em on indavidual
of tamily account) far the purnosa ol depasiting bus ness ravenJeas and
Aaving busness sxpansas and maistaining o busress office away from the
cenfracion's horme, Abe Inc. may be able ¢ reduce |'s e score Ly srewring
Atias Desigr meats most Cf thess indicators of havdng a ;eparotaly
os'cehshed busingss,

omoloyess may be feminat ot wil. An indsoenden” conbracios
slulorship cu be leanibwled only @y sl Tealh in The conlrogl,
ndeosncent contrac ce are respons tle 1or the salisfaciory completicn of
ajod and ars lichils ter ta lr‘.;) 1o complete the |ch ir accorcancs with the

sonfract

4oc Inc.may be abla *c redoce *s rsk score throogh confract tams
orovding that: (1) ihe contract can be tsimincied only for a breach
[2) the breacning party wil be liadlo for damago: 300 OV 10 bro




IC Dashboard

353 Completed Evaluations

Eval-

Eval-

Eval-

. Eval-

Eval

Eval

Eval-

. Eval

Eval-

Eval-

325

166

329

165

247

168

133

178

199

35

Cantractor
Apple, Big
Apple, John
Arco, Joan
Boston, Vicky
California, Sunny
Cheese, Ron
Calligan, Phil
Empire, Natalie
Keen, Devra

Meyers, Mark
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« Contractor Company

Empire Consultants

Gotham Consultants

Tech Team, LLC

VCE Partners

Chilin InCA

Greenbay Contracting

PC Enterprises

Gotham City Consulitng

dk Ihternational!

Mar< Repalr Co

Engagement Man...

Jocci, Joarne
3occi, Joarne
3Jocci, Joarne
3occi, Joarne
3occi, Joarne
Joccl, Joarne
3occi, Joarne
Jocci, Joarne
3occl, Joarne

Sk, Johmn

Ass gnee

Bocci, Joanne
Bocei, Joanne
Bocd, Joanne
Bocci, Joanne
Bocdi, Joanne
Bocel, Joanne
Bocci, Joanne
Bocci, Joanne
Boccl, Joanne

Sinlth, Johin

Department

Compliance

Compliance

Compliance

Compliance
Compliance
Compliance
Compliance
Compliance
Compliance

HR

Started
3/24)2017

5/29/2016
3/24)2017
5/29)2016
11/1)2016
5/30/2016
7/19)2016
7/18/2016
8/20/2010

3/10/2016

Ended
3/24/3017

6/29/2016
3/24/2017
6/29/2016
11/1/2016
6/30/2016
771972016
7(18/2016
8(20/2010

3/10/2016




Meanwhile in California...

.
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lll. The Implications
of Dynamex

Operations West
V. Superior Court




William Weissman

Littler Shareholder
Walnut Creek, CA
wweissman@littler.com

= Leads Littler’'s Employment Taxes Practice Group

= Among other areas of expertise, Will’s practice
heavily focuses on worker status.

= Helps clients restructure and strengthen their
relationships with independent contractors, advises
clients to convert contractors to employees when
necessary, and defends clients in disputes with
state and federal agencies including the DOL, as
well as in private litigation in federal and state
courts.

= Counsels employers of all sizes, ranging from
single-person start-ups looking to hire the first
employee to Fortune 100 companies with
sophisticated human resource, payroll and in-house
legal departments.
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The Dynamex Decision

= On April 30, 2018, the California Supreme Court issued a
landmark decision in Dynamex Operations West v. S.C.

(Lee et al.) Empl
= Rejected the Borello test in favor of adopting a modified D "p 0366
‘I‘A(?C” test, similar to that used in Massachusetts and D Ind ep endent
ndiana , :
« Eliminates the option of qualifying as an IC if all the work is Contractor

done off site or remotely

= Burden is now on the organization to prove that an
individual meets the qualifications of an independent
contractor

= ComplianceHR's Navigator IC is the only intelligent, on
demgnddsolution applying California's new Dynamex
stanaar
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What Dynamex Does and
Does Not Hold

Dynamex Does Not Hold:
= That the ABC test applies to
worker’s compensation,
unemployment taxes,
benefits, or much of the
Labor Code

= That an employee under the
wage order is an employee
for other non-wage order
purposes

Dynamex Holds:

= That the ABC test is the
broadest test possible to
capture employment
relationships subject to the
wage order

= That this test differs from the
FLSA standard and Borello
standard used
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Best Practices in a Post-
Dynamex California

= Examine whether the ABC prongs apply

= Focus on the “B” prong and whether the business is unusual
= [f fail “A” prong would likely fail Borello as well

= Assuming you fail the ABC test, does it matter?

. W(l)ulc)tI?the worker be exempt (executive, professional, administrative, outside
sales)”

= Is there really liability (are they paid minimum wage, can take breaks, don’t work
a lot of hours, etc.)?

= Can you make changes to minimize the impact of the wage order?

= Talk to your lobbyists and representatives
= This does not have to be the final word on worker status in California
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Misclassification Issues
with Benefit Plans —

= Failure to offer coverage for medical plans EMPLOYEE
= Failure to follow terms of retirement plans BENEFITS
= Multiple employer welfare arrangements
= Employer reporting for ACA

= Record retention for hours of service for @ @ ﬁ e 39
benefit plans e -

= Liabilities (penalties and past due taxes of
FICA/FUTA, Medicare, and state and local
income taxes)
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Questions
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IV. Best Practices, Tips & Tricks to
Strive for Contingent Worker Compliance
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General Rules for
Compliance

INDEPENDENT CONTRACTOR EMPLOYEE
Business o
= Abusiness offering services to the Structure = An individual who does not have an
public with separate employees and independent business organization.
facilities.

= Relationship is continuous and full-
= Contract is for duration of project or time. Individual is not allowed to

for less than a year. IC has time to Business work for other firms.
work for others. Relationship

= Principal provides tools and
equipment and reimburses the
individual for business expenses.

= |C responsible for own business
expenses and makes a significant
Investment in his business.
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General Rules for
Compliance

INDEPENDENT CONTRACTOR

= Paid by project/task; no non-
compete; terminated only for
contract breach; may subcontract.

= Work is not an integral part of the
principal’s business and can be
performed by the IC’s employees.

= Controls when, where and how the
work is performed. Controls
sequence and hours of work.

CHR MasterClass September 2018

Business

Structure

Business
Relationship

EMPLOYEE

Paid a salary or by the hour;
cannot incur a loss; may be
terminated at will.

Work is essential to the
principal’s business and/or
performed by its own
employees.

Principal provides training and
instruction on how to perform
work, sets work hours, and
requires reports.



Bottom Line:
Know the IC Red
Flags

= Do not classify individual workers or former
employees as ICs

= Do not prohibit ICs from working for other
companies

= Do not provide training, instruction or attempt to
control HOW work is performed

= Limit review of IC work to safety, quality control
and compliance with contract specs

= Do not provide tools or equipment

= Pay on flat fee/per project basis if possible and
do not reimburse business expenses

= Contract terms on:
= |C status
= |ndemnification

= All of IC’s workers to be paid in compliance
with the FLSA, DBA and state laws
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Examine f s devote their

1. Identify every contrag

company (either on the past 2 yea full working ti prvices to

blO-

W-2 employee bas your company i

independent cq

2. Determine if you tracts in place with each provis

services for y,

contracts are up to G DuUr company interests.

3. Nature of the work: 5 personal

. Determine which s8 alion, performing the same or very

similar services as dire

the service a core function of
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Or Make It Easy!

Independent Contracto- Assessment
D ivers an actionable rick assessment, a report on
how ta lower the risk of misdassificcter, and ¢
summery cf applizable lawvs

Exempt Status Asssssment
Provide: arisk 2ssessmant of eack applicable
cxamMpten, Ziggestiars on now to lower the risk of

misclassi‘icador. and a summary of te federal and
Slata @@ Tpuor standards

Gr_ream MNOA Eva L:t:on> Q Viea Evaluations + Creatg Naw keview Q Vew KeVigas

P IC Agreerment P Use Lecdershio Navigotor Q View Evcluations

Navigator Pay Practices Navigator Onbcarding

Wage and Hour Compliance

Daivers eompreheniive repoTs ar a fedeéral and
state-bystate basis for tha most commcr wage and
hour issues

Onbozrd ng Cozument Praduction

Produces <tacé and federa compliant emplayrent
applicatiors, otfer letiers, and employee non.
discosure cocanerts

P Find rAnimum wagp P e ~apid kefaranrp < Lreate New Document
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Accessing Your Navigator
Suite

Under the Admin View, the TriNet Navigator Suite can be found under
the “Compliance” link on the TriNet platform (login.trinet.com)

f;fj Waork Inoox
TriNet Navigator Suite

Allows yuu Lo dueess oy o holp you make decisions gbuul HE Corr oliance suo as cont scior ond cxemplion Sleluses.
ane waye ard hour comoliance.

Launch |niNe: Navigator Sure

Legal Services

Provices |20 nsstsiance 1a Feln you naew yae s hisingss ane cemale ol includiag refarml nssistinee f2e
aeqot itior, varflad amomeys viih fived fees aswe | 13 a free hotline ~ac comrallance Tanl
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Lightning Round

Indemnity The Dynamex Trend
Outsourcing Duration of Engagement

Income Percentage ~ Unemployment

Worker Intent Worst State  Arbitration
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Thank youl!

TriNEt > Littler Compliance AR




