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This presentation is for educational 
purposes only. TriNet provides its clients 

with HR and best practices guidance. TriNet 
does not provide legal, tax, or accounting 

advice.
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Lori Brown  
CEO, ComplianceHR 
brown@compliancehr.com   
     @labrown1419 

▪ Former Littler Shareholder 
▪ Former General Counsel/Head 

of HR of Global Security 
Organization  

▪ Follow Us on Twitter:  
@Compliance_HR
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Accessing Your Navigator 
Suite
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Under the Admin View, the TriNet Navigator Suite can be found under 
the “Compliance” link on the TriNet platform (login.trinet.com)
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Accessing Your Navigator 
Suite
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Answering Your 
Questions
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Please submit your 
questions via the 
text questions 
pane:
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1. Full slide presentation (pdf format) 
2. Link to recorded audio 

presentation

What You’ll Receive: 
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I. The New DOL: Who’s Who?  
II. DOL: Compliance & Initiatives 
III. Regulatory Agenda 
IV. Overtime: What to Expect?  
V. Enforcement 
VI. Compliance Now: Navigator OT 

OBJECTIVES FOR 
TODAY’S SESSION:
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Tammy McCutchen 
VP Strategy, ComplianceHR 
tammy@compliancehr.com 
      @TDMcCutchen 

▪ Littler Principal 
▪ Former Administrator, US-DOL,  

Wage & Hour Division 
▪ A leading authority on federal and state wage and 

hour laws who now represents and counsels 
management clients in connection with all types of 
labor and employment matters 

▪ Regularly serves as a consulting or testifying 
expert witness in wage-hour collective and class 
actions
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Today’s Featured Speaker
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The New DOL?
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Footer for the document here

Key Appointees at DOL
Overtime Redux: Here We Go Again!
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▪ Confirmed April 27, 2017 
▪ Graduate of Harvard College and Law 
▪ Law clerk to Justice Alito (Third Circuit) 
▪ Member, National Labor Relations Board 
▪ Assistant Attorney General, DOJ, Civil Rights Division 
▪ U.S. Attorney General, Southern District of Florida 
▪ Dean, Florida International University Law School

Secretary of Labor R. 
Alexander Acosta
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▪ Nominated June 19, 2017  
▪ Confirmed April 12, 2018 
▪ Served in Reagan, Bush ‘41, Clinton, Bush ’43 and 

Obama Administrations  
▪ GSA, Education, Federal Housing Finance Board, 

OPM, DOL and Federal Labor Relations Authority 
▪ DOL Assistant Secretary for Administration and 

Management, 2001-2009

Deputy Secretary  
Patrick Pizzella

!13



CHR Webinar November 2018

▪ Nominated on September 28, 2017 
▪ Confirmed December 21st, 2017 
▪ Partner, Kirkland & Ellis, Washington DC 
▪ University of Notre Dame, for both her 

undergraduate and law degrees 
▪ Father is Judge O’Scannlain, U.S. Court of Appeals 

for the Ninth Circuit

Solicitor of Labor  
Kate O’Scannlain
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▪ Nominated on September 2, 2017 
▪ Still awaiting a vote in the full Senate 
▪ Executive Director, South Carolina Department of 

Employment and Workforce 
▪ White House Counsel, Bush ‘43 (principal liaison to 

DOL, EEOC and NLRB) 
▪ University of Chicago Law School 
▪ Clerked for Judge Alito (Third Circuit)

Wage & Hour Administrator  
Cheryl Stanton??
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▪ Deputy Administrator Bryan Jarrett 
▪ Morgan Lewis, Orange County 
▪ Law Clerk, U.S. Court of Appeals for the Eighth 

Circuit 
▪ J.D., Stanford, B.A., Brigham Young University 
▪ Nominated July 9, 2018 to be Assistant Secretary 

for Policy 

Acting Administrator, 
Wage and Hour Division
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Footer for the document here

Compliance Assistance
Overtime Redux: Here We Go Again!
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▪ The 2015 AI on independent contractors 
andd the 2016 AI on joint employment were 
withdrawn on June 7, 2017 

▪ Will new guidance or regulations follow?
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Administrator 
Interpretations
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▪ Request an opinion letter at www.dol.gov/whd/opinion/

Opinion Letters Are Back!
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▪ Bonus, regular rate of pay 
▪ On-call time 
▪ Salary basis test for exemption 
▪ Exempt status of helicopter pilots, 

construction supervisors, coaches, 
client service managers, fraud 
analysists and more

2009 Opinion Letters 
Reinstated
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▪ Compensability of travel time for employees without normal working hours 
▪ Compensability of frequent rest breaks required by a serious health condition 
▪ Compensability of time spent attending employer-sponsored benefits fairs 
▪ Volunteers in private nonprofits 
▪ Application of the 13(b)(27) motion theater exemption to an establishment that 

is both a theater and restaurant 
▪ Exemption for commissioned employees of retail and service establishments 

available for business to business sales

New Opinion  
Letters
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Opinion Letters  
Searchable
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▪ Service advisors at car 
dealerships 

▪ Tip pooling 
▪ Unpaid interns 
▪ Independent Contractors!

Four New Field 
Assistance Bulletins
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▪ Resolve FLSA violations by 
paying 2 years of back wages 
▪ No third year of back wages 

▪ No liquidated damages 

▪ No civil money penalties 

▪ No plaintiffs’ attorneys fees 

▪ Pilot ends in September, but “90% 
chance” will be extended or made 
permanent

The PAID Program  
www.dol.gov/whd/paid
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▪ Department-wide office  
▪ Announced August 28th 
▪ To strengthening and 

innovating compliance 
assistance outreach 

▪ Launched new employer.gov 
web site

New DOL Office of 
Compliance Initiatives
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Footer for the document here

Regulations
Overtime Redux: Here We Go Again!
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▪ Review of drafts by the White House 
Office of Management and Budget 
(OMB) 

▪ Publication of a Notice of Proposed 
Rulemaking (NPRM) 

▪ Comment Period 
▪ Publication of a Final Rule

The Regulatory  
Process
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▪ NEW Joint Employment, NPRM in December 2018 
▪ Child labor HOs, NPRM limited to health care published Sept. 27 with 

comments due Nov. 26, 2018 
▪ Tip credit regulations, NPRM in October 2018 (delayed from August) 
▪ Regular rate and overtime calculations, NPRM in December 2018 (delayed 

from September) 
▪ Overtime exemptions, NPRM in March 2019 (delayed from January 2019)

Fall 2018 Regulatory 
Agenda

!28



CHR Webinar November 2018 !29

Reginfo.gov
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Remember the 2016 Final Rule? 
▪ Minimum salary level was more than 

doubled from current $455 per week 
($23,660 annual) to $913 per week 
($47,476 annual 

▪ Provided for automatic increases of the 
salary levels every three years, 
beginning 2020 to an estimated $51,000 

▪ Effective December 1, 2016

Overtime Regulations
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▪ District court granted preliminary injunction, Nov. 2016 
▪ DOL appealed to the Fifth Circuit Court of Appeals, Nov. 2016 
▪ District Court granted summary judgment and a permanent 

injunction, Aug. 2017 
▪ Fifth Circuit appeal of preliminary injunction dismissed as moot, 

Sept. 2017 
▪ DOL appealed permanent injunction, Oct. 2017

Overtime Enjoined
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▪ The Fifth Circuit appeal is still alive 
▪ A week after appealing the permanent injunction, 

in early November 2017, DOL filed a motion to 
stay pending the outcome of a new rulemaking

Overtime –  
Not Dead Yet
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• President Trump loses the 2020 election  
• Current DOL does not complete a new rulemaking  
• New DOL vigorously defends the 2016 final rule 

• The Fifth Circuit reverses the injunction 
• The $913 minimum salary level is back 

• Retroactivity???

What happens if DOL does not 
complete the new rulemaking?
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▪ How and to what level should the salary be increased?  
▪ Should DOL automatically increase the salary level and how often? 
▪ Should DOL adopt different salary levels by state, reason, area, exemption? 
▪ Should the salary level and salary basis tests be eliminated? 
▪ Does the 2016 salary level work effectively with the duties tests? 
▪ How did the 2016 Final Rule impact your company? What did your company due to comply?

Request for Information 
July 2017
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Littler/U.S. Chamber 
Survey
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Littler/U.S. Chamber Survey

 
All Small 

Business Nonprofit South Healthcare Retail

Increase salaries 76.4% 53.4% 75.4% 73.5% 64.0% 75.9%

Increase salaries but reduce 
benefits 7.2% 11.4% 6.9% 9.5% 6.0% 6.0%

Reclassify 77.4% 61.4% 81.5% 79.9% 80.7% 81.9%

Reduce headcount 6.4% 15.9% 4.6% 9.0% 8.0% 4.8%

Raise prices for customers 11.5% 27.3% 3.9% 14.3% 18.7% 22.9%
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Littler/U.S. Chamber Survey

  All Small 
Business Nonprofit South Healthcare Retail

Converted to hourly 73.1% 75.9% 81.6% 78.6% 79.6% 75.9%

Effective hourly rate reduced 18.6% 31.5% 11.2% 21.4% 13.9% 41.4%

Hours limited to 40 34.0% 53.7% 44.9% 44.4% 47.2% 24.1%

Bonus or commissions 
reduced 12.4% 27.8% 8.2% 16.7% 11.1% 17.2%

Flexible work arrangements 
limited 21.2% 40.9% 21.5% 20.1% 26.7% 19.3%

Limited use of tech  outside 
work hours 29.4% 33.0% 33.0% 29.1% 26.7% 33.7%

Limited travel 15.8% 22.7% 18.5% 12.2% 16.0% 22.9%
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▪ What is the appropriate salary level? 
▪ What is the best methodology to set the salary level? 
▪ What are benefits and costs of an increased salary 

level? 
▪ How would an increased salary level affect real 

wages? 
▪ Could an increased salary level reduce litigation costs 

by reducing uncertainty? 
▪ How and when should DOL update the salary level?

Listening Sessions September 2018
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Business Representatives: 
▪ Acknowledged need for a salary increase 
▪ Most advocated a return to the 2004 methodology 
▪ Some opposed increase related to inflation, others supported 
▪ Emphasized the high costs of compliance 
▪ Discussed how reclassified employees lose workplace flexibility for 

employees and view the change as a demotion 
▪ Opposed an automatic increase process as failing to consider input 

from business and not be truly reflective of economic conditions

Listening Sessions September 2018
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Worker Advocates 
▪ Accused employers of abusive pay practices 
▪ Advocated defense of and return to the $47k salary level 
▪ Advocated automatic increases to the salary level tied to the CPI  
▪ Claimed that employees have lost millions in overtime pay since the 2016 Rule was 

invalidated

Listening Sessions  
September 2018
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Proposed Rule 
Predictions
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▪ The NPRM will be published in 1Q2019, but probably not by January 2019 
▪ DOL likely will proposed: 

▪ A return to the 2004 methodology to increase the salary level 
▪ A salary level between $33,000 and $38,000 annually 

▪ Automatic increases in the salary level every three years 

▪ DOL may propose regional differences in pay
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The award-winning joint venture that combines the subject 
matter expertise of Littler with the 

revolutionary software of Neota Logic. 

The first of its kind suite of intelligent applications delivering 
expert guidance at internet speed and scale.
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Accessing Your Navigator 
Suite
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Under the Admin View, the TriNet Navigator Suite  can be found under 
the “Compliance” link on the TriNet platform (login.trinet.com)
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Let’s Check it Out! 

Footer for the document here !4444



Traditional OT Audit 
690 Minutes

Navigator OT 
20 Minutes

97% Less Time Per Evaluation



Footer for the document here

Enforcement
Overtime Redux: Here We Go Again!
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Not Much Has Changed
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Back Wages Collected 
2017 – Second Highest EVER
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▪ Stay Informed 
▪ Participate in the regulatory 

process 
▪ Conduct an exemption review 

using Navigator OT  
▪ Prepare your company for an 

higher salary level

Your Action Items
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Compliance Made 
Easy….Why Wait?
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Questions?



Thank you! 


