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Expiring Soon: Temporary BPA Warning Regs Under Prop 65

By Robert Falk and Michael Steel
November 27,2017, 11:48 AM EST

With the holidays and end of the year quickly approaching, here is what food and
beverage manufacturers and sellers need to know before the temporary
Proposition 65 safe harbor warning for Bisphenol A (BPA) exposures expires on Dec.
30, 2017.

Background ¥,

BPA is a chemical that has historically been used, among other applications, in the .‘
linings of food and beverage containers. On May 11, 2015, after numerous legal

challenges were defeated by the state, BPA was added to California’s Proposition Robert Falk

65 list of chemicals known to the state to cause reproductive toxicity. Under the
statute, the warning requirement was set to take effect one year later, in May
2016.

However, at the food industry’s urging, the California Office of Environmental
Health Hazard Assessment (OEHHA) adopted an “emergency” regulation just before
the BPA warning requirement came into effect. The emergency regulation allowed
food and beverage companies to comply with Proposition 65 by having their trade
associations distribute general BPA warning signs for all products sold in cans or
bottles that are sold in California for retailers operating in the state to post at each
point of sale (i.e., their cash registers). The companies, either directly or through Michael Steel
their trade associations, were also required to inform retailers of the types or

categories of their products for which the warning was to be given.

In December 2016, an “interim rule” replaced the emergency regulation. The interim rule allowed for
the point-of-sale warning program to remain effective until Dec. 30, 2017, with certain additional
reporting to OEHHA concerning the identity of the food and beverage products whose cans and bottle
caps continued to utilize intentionally added BPA. The interim rule was essentially intended to provide
food and beverage manufacturers with more time to try to convert over to cans and bottle caps with
liners that do not contain intentionally added BPA and to provide OEHHA and retailers with more
information on the progression of the conversion process.

At the end of 2017, the interim rule will sunset and businesses that have not been able to avoid the use
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of intentionally added BPA cans and bottle caps will need to defend the lack of warnings for their
products that give rise to BPA exposures or, alternatively, justify the warnings they rely on for BPA as
being “clear and reasonable” under the statute.

What'’s in Store for 2018

At this point, OEHHA has not promulgated a further BPA-specific warning regulation, so its regular
Proposition 65 regulations governing safe harbor warnings for foods or beverages are one way that a
business can choose to comply as of the beginning of 2018. However, the regular Proposition 65 safe
harbor warning requirements may be unattractive for several reasons, and they will become even more
onerous after OEHHA’s updated regulations go into full effect at the end of August 2018.

As a result, food and beverage processors that have not converted to packaging formulations with no
intentionally added BPA may instead elect to defend a decision not to warn based on the small amount
of exposure to BPA arising from their products and/or to defend continuing to warn through a non-safe
harbor method like that which has existed under the emergency regulation and interim rule.

Outlook

Legal challenges to businesses that have not fully converted to packaging without intentionally added
BPA or who do not utilize safe harbor Proposition 65 warnings for BPA exposures seem likely to be
raised by Proposition 65 bounty hunter plaintiffs (who are allowed to collect 25 percent of any penalties
awarded as well as seek reimbursement of their attorney’s fees and costs), if not the attorney general’s
office or other public prosecutors, soon after the new year. How they, and the companies defending
such enforcement claims, will fair remains to be seen and may well turn out different ways depending
on the venue in which the case is brought and the judge assigned to the case.

For those that do intend to switch to a safe harbor warning method in 2018, the following information
may be relevant.

Current Point of Sale Warning for Exposure to BPA from Canned and Bottled Foods and Beverages
[operative only until Dec. 30, 2017]

WARNING: Many food and beverage cans have linings containing bisphenol A (BPA), a chemical
known to the State of California to cause harm to the female reproductive system. Jar lids and
bottle caps may also contain BPA. You can be exposed to BPA when you consume foods or
beverages packaged in these containers. For more information go to: P65Warnings.ca.gov/BPA.

Post-2017 Safe Harbor Warning Requirements
Effective Until Aug. 30, 2018:
For foods and beverages raising BPA exposure issues that are manufactured prior to Aug. 30, 2018, and

which are not sold for immediate consumption on the premises or adjacent areas, the following generic
warning may be used and communicated via product labels:

WARNING: This product contains chemicals known to the State of California to cause birth defects
or other reproductive harm.



As an alternative to product labeling, until Aug. 30, 2018, the same warning statement may be
posted as a shelf sign at each location within California where the product is displayed.

Operative as of Aug. 30, 2018 (but may be relied upon immediately):

For foods and beverages raising BPA exposure issues that are manufactured on or after Aug. 30, 2018,
and which are not sold for immediate consumption on the premises or adjacent areas, the following
warning may be used:

WARNING: Consuming this product can expose you to chemicals including [name BPA or another
listed chemical], which is [are] known to the State of California to cause birth defects or other
reproductive harm. For more information go to P65Warnings.ca.gov/food.

For warning on a label, the above statement must be set off from other surrounding information and
appear within a box. Alternatively, it may be presented via a shelf sign wherever the product is displayed
for sale in California. For either a label or a sign, in some circumstances a foreign language translation of
the warning statement may also be required.

For alcoholic beverages and for food and beverages sold in food facilities that are intended for
immediate consumption on the premises or in adjacent areas, OEHHA's updated safe harbor warning
regulations provide alternative warning statements that may be preferable to that shown above.
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