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The Private Securities Litigation Reform Act of
1995 (PSLRA) has received much attention for
the strict requirements it places on pleading sci-
enter in securities fraud class actions and for the
safe harbor it provides to forward-looking state-
ments. Far less attention has attached to another
significant aspect of the PSLRA®: its provisions for
apportioning—and limiting—liability. These pro-
visions generally limit the liability of a defendant
found to have violated the securities laws (but not
to have done so “knowingly”) to “the percentage
of responsibility of such person, measured as a
percentage of the total fault of all persons who
caused or contributed to the loss incurred by the
plaintiff.”"

As discussed below, proper application of the
PSLRA’s apportionment provisions has the poten-
tial to substantially reduce damages in many secu-
rities cases, including those brought under § 11 of
the Securities Act of 1933 and § 10(b) of the Se-
curities Exchange Act of 1934. In part, this is due
to the potential that some portion of “total fault”
may be apportioned to persons who do not face
liability to plaintiffs under the securities laws.

Most commentators, however, have argued
that courts should fashion limits on the statute
so that it is not applied as written. Rather than
apportioning liability to violators based on their
share of total fault, these commentators argue
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that liability should only be apportioned between
those found to have violated the securities laws
and/or those who could potentially be liable to
the plaintiffs.

In this article we discuss the PSLRA’s appor-
tionment provisions and the efforts of some
commentators and trial courts to limit their ef-
fect. First, we review the text of the provisions,
including the limits on liability and the procedur-
al requirements for special interrogatories and/
or special findings of fact. Second, we address
arguments that court-fashioned limits should be
placed on the discretion of the jury in allocat-
ing responsibility for securities law violations,
concluding that they find no support in either
the language or policy underlying the PSLRA.
Finally, we address some of the significant impli-
cations of the apportionment provisions on the
trial and settlement of private securities actions.

The PSLRA's Apportionment
Provisions

Before enactment of the PSLRA, persons found
to have violated the federal securities laws faced
joint and several liability for the entire amount
of damages awarded. The threat of such liability
naturally put pressure on marginal participants
in the violation to settle for amounts out of pro-
portion to their own level of responsibility.

In response to concerns raised about the coer-
cive nature of this situation, the U.S. Congress
enacted the apportionment provisions of the
PSLRA. Under these provisions, a covered per-
son against whom a final judgment is entered is
jointly and severally liable for the entire amount
of damages “only if the trier of fact specifically
determines that such covered person knowingly
committed a violation of the securities laws.”?
Absent such a determination, a covered person
“shall be liable solely for the proportion of the
judgment that corresponds to the percentage of
responsibility of that covered person... .”3 These
provisions apply in most private actions arising
under the federal securities laws, including ac-
tions brought under § 10(b) of the Securities Ex-
change Act and actions against outside directors
under § 11 if the Securities Act.*
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In order to effect this substantive limitation
on liability, the PSLRA requires the trial court
to ascertain the percentage of responsibility (and
hence of liability) of each covered person through
the use of special interrogatories (if the case is
tried to a jury) or by making specific findings (in
a bench trial).’ The statute further sets out: (i) the
special interrogatory topics; (i) the information
the interrogatories responses shall contain; and
(1) factors the jury shall consider in determining
the percentage of responsibility.

The Subjects of the Special
Interrogatories

The interrogatories must be answered not only
“with respect to each covered person,” but also
with respect to “each of the other persons claimed
by any of the parties to have caused or contrib-
uted to the loss incurred by the plaintiff, includ-
ing persons who have entered into settlements
with the plaintiff or plaintiffs.” With respect to
each “such person,” interrogatories shall be pro-
pounded on three subjects:

1. whether such person violated the securities
laws;

2. the percentage of responsibility of such per-
son, measured as a percentage of the total
fault of all persons who caused or contrib-
uted to the loss incurred by the plaintiff; and

3. whether such person knowingly committed a
violation of the securities laws.®

In effect, the second category defines the de-
nominator—the “total fault”—against which
the responsibility of all “covered persons” and
“claimed persons” must be “measured.”

The Required Findings

After describing the interrogatory topics, the
statute requires that the “responses to interroga-
tories... shall specify” the following information:

e the total amount of damages that the plaintiff
is entitled to recover; and
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e the percentage of responsibility of each cov-
ered person found to have caused or contrib-
uted to the loss incurred by the plaintiff or
plaintiffs.”

The PSLRA provides that “[i]n determining
the percentage of responsibility” the trier of fact
“shall consider” not only “the nature of the con-
duct of each covered person found to have caused
or contributed to the loss incurred by the plaintiff
or plaintiffs,” but also “the nature and extent of
the causal relationship between the conduct of
each such person and the damages incurred by
the plaintiff or plaintiffs.”® Information regarding
percentage of responsibility of covered persons
will, presumably, be supplied in response to the
second category of interrogatories specified by the
statute, described immediately above. The total
damages figure will require a separate interroga-
tory or set of interrogatories beyond those speci-
fied in the statute.

There is one circumstance in which an unknow-
ing violator’s liability may exceed his proportion-
ate responsibility: where all or part of a judgment
against a codefendant is not collectible from that
codefendant or from knowing violators jointly
and severally liable with that codefendant.’ In
that circumstance, proportionately liable defen-
dants could become liable for some or all of the
uncollectible share. Such “additional” liability
will generally be subject to a cap: Each defendant
will be liable only for a percentage of the uncol-
lectible share equal to his own percentage of re-
sponsibility, up to a maximum of 50% above his
original proportionate share.'

Efforts to Limit Defendants’
Statutory Right to Proportional
Damages

The most significant aspect of the provisions
discussed above is their impact on the liability of
covered persons whom the jury concludes violated
the securities laws but did not do so “knowingly.”
This category will often include outside directors
who face strict liability with a due diligence de-
fense under § 11 and corporate officers who are
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found to have made a reckless misrepresentation
in violation of § 10(b).

As discussed above, the PSLRA provides explic-
itly how liability for such persons is determined.
In effect, the covered person is liable for a frac-
tion of total damages with the numerator being
the responsibility of the covered person and the
denominator being the “total fault of all persons
who caused or contributed to the loss.” In this
manner, a nonknowing violator’s liability is gen-
erally capped at his fair share, regardless of other
considerations.

The majority of commentators have advocated
a significant limitation upon the ability of the jury
to consider the relative fault of all responsible
parties. In particular, they argue that the “total
fault” of those who “caused or contributed” to
the loss—the denominator—should be restricted
to fault attributable to persons who “violated the
securities laws.” As one commentator put it, “[c]
ourts should reject any argument that the PSLRA
does not require that the jury find that a person
violated the securities laws in order to allocate
fault to that person.”"

The trial court in In re Enron Corp. Securities,
Derivative & ERISA Litigation (the Enron secu-
rities fraud class action)—the only court to have
discussed the proportionate liability limitation in
a published opinion—took this position.'? Several
trial courts seem to have followed Enron, without
explaining their reasoning in a written opinion,
by including narrowing instructions as part of the
special interrogatories.!?

Those who advocate substituting “fault of vio-
lators” for “total fault” advance three arguments
in support of their position. First, that allowing
the jury to consider total fault—especially fault
attributable to persons from whom plaintiffs
cannot recover—would risk watering down the
damages award so that plaintiffs are not “made
whole.” Second, that the statute as written would
open the door for defendants to present evidence
and argument directing blame against a multitude
of persons who are not parties to the lawsuit,
which could make the trial longer and more com-
plex. Third, that a reading of the proportionate li-
ability provisions as a whole shows that Congress
intended to impose this limitation (whether they
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actually did or not). As discussed below, none of
the rationale for reducing the denominator stands
up under close scrutiny. They all invalidly disre-
gard the specific requirements of the statute, and
the policy grounds advanced in their favor are
unpersuasive.

The Apportionment Provisions of
the PSLRA Should be Applied as
Written

The Goal of Making Plaintiffs Whole
Does Not Support Judicial Revision of
the PSLRA's Apportionment Provisions

The first argument against a literal reading of
“total fault”—to include fault attributable to per-
sons from whom plaintiffs cannot recover, such
as aiders and abettors of securities violations or
those who did not “make” the statements that
were in violation of the securities law—is that it
would risk watering down the damages award
so that plaintiffs are not made whole. After ex-
pressing concern that the PSLRA’s plain language
could encompass those “whom plaintiffs could
not sue,” the Enron trial court imposed require-
ments on defendants that are nowhere to be
found in the PSLRA itself: It required defendants
to submit “factual statements” before arguing
that any nonparty had “caused or contributed to
the plaintiff’s loss,” and to demonstrate “that the
nonparty could have been sued by plaintiffs.”** It
then required the defendants to prove that those
nonparties violated the securities laws as a pre-
requisite to allowing the fact-finder to consider
those nonparties in the apportionment calculus.'
These nonstatutory limits, the trial court conclud-
ed, would be fairer to the Enron purchaser class.
Several commentators have similarly argued that
considering the fault of nonviolators can water-
down the judgment so that defrauded investors
are not “made whole.”!¢

The goal of making investors whole, however,
is not the only goal of the federal securities laws.
The PSLRA strikes a balance between that objec-
tive on the one hand and limiting the exposure
of less culpable, unknowing defendants on the
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other. With these provisions, Congress sought to
obviate “the most manifestly unfair aspects of the
[pre-PSLRA] system of securities litigation,” par-
ticularly “its imposition of liability on one party
for injury actually caused by another.”!”
Congress also sought to dispel the distorting
and coercive effect that joint and several liability
can have on settlement negotiations. As the joint
conference committee explained, “[t]he current
system of joint and several liability creates coer-
cive pressure for entirely innocent parties to settle
meritless claims rather than risk exposing them-
selves to liability for a grossly disproportionate
share of the damages in the case.”'® Congress was
well aware that adding peripheral defendants to
a suit could significantly increase the settlement
value of potentially meritless claims.' It sought to
stem this common practice and avoid situations
in which “parties who are central to perpetrat-
ing a fraud... pay little, if anything” while “those
whose involvement might be only peripheral and
lacked any deliberate and knowing participation
in the fraud often pay the most in damages.”*’
For the apportionment provisions effectively
to limit coercive settlement pressure, defendants
must expect that their liability at trial will be lim-
ited to their proportionate fault. Judicial revisions
of the apportionment process providing that the
fact-finder can consider only those who are prov-
en violators of the securities laws, or who could
have been sued by the plaintiffs, do not provide
this assurance. This is most obviously the case in
§ 11 cases, where outside directors face the po-
tential for massive personal liability simply by vir-
tue of holding their positions on the board at the
time a registration statement becomes effective. It
is also true in securities fraud cases because the
U.S. Supreme Court gives “narrow dimensions”
to the class of entities that can ultimately be held
liable in private actions for violations of § 10(b);
e.g., liability will not extend to anyone besides
“the person or entity that ultimately has authority
over the false statement.”?! That does not mean,
of course, that only persons who “make” state-
ments are at “fault,” or bear “responsibility” for
the plaintiffs’ losses. Indeed, the person “making”
a statement may have far less involvement in the
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violation as a whole, or even in the preparation of
the statement itself, than others.

Rewriting the PSLRA’s proportionate liability
provision as suggested would also impede a sec-
ond objective of Congress in enacting the PSLRA:
eliminating “the chilling effect of unlimited expo-
sure to meritless securities litigation on the will-
ingness of capable people to serve on company
boards.”?* The conference committee concluded
that joint and several liability had dissuaded qual-
ified people from serving on boards and, thereby,
“injured the entire U.S. economy.”? The PSLRA
attempted to limit the liability of such individuals
through its broad proportionate fault provisions.

Further, Congress was aware of, and displayed
willingness to compromise on, the goal of making
injured plaintiffs whole. As described above, the
PSLRA specifically addresses shortfalls that result
when liable defendants are insolvent, and thereby
create an “uncollectible share” of the total liabili-
ty.2* If Congress was solely concerned with making
plaintiffs “whole,” it could have placed the entire
burden of this “uncollectible share” on the un-
knowing violators. Instead, Congress split the bur-
den between the unknowing violators and plain-
tiffs by imposing a cap on most proportionately
liable defendants’ additional liability.® Court-im-
posed rules that narrow the apportionment pro-
visions so as to make plaintiffs whole effectively
overwrite the balance struck by Congress.

The Goal of Trial Efficiency Does
Not Support Judicial Revision of the
PSLRA's Apportionment Provisions

The second argument advanced in favor of lim-
iting “total fault” to “fault of violators” is that
the literal reading would open the door for de-
fendants to direct blame against a multitude of
nonparties. Several commentators have expressed
concern that this could “vastly extend the trial,”
linked with suspicion that “defendants most like-
ly will attempt to designate any person or entity
that might conceivably have any responsibility for
the plaintiffs’ loss in an effort to minimalize their
own liability in the apportionment of fault.”?¢ As
one put it, “the defendants’ best story is one of
mass diffusion of responsibility.”?’
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This argument is unpersuasive for at least four
reasons. First, it takes the goal of judicial efficien-
cy a step too far. The quest for quicker, simpler
trials is laudable, but it is not a license to disre-
gard the statutory rights of the litigants; here, a
defendant’s right to have proportionate liability
“measured as a percentage of the total fault of
all persons who caused or contributed to the loss
incurred by the plaintiff.”?*

Second, the hypothetical efficiency gains from
curtailing the apportionment process are dubious
and speculative. The assertion that “the defen-
dants’ best story is one of mass diffusion of respon-
sibility,” will, in most cases, be wrong. To the con-
trary, the defendants’ best story will generally not
involve fraud or liability on the part of anybody—
defendants in many cases will be disserved by ex-
tensive arguments that focus on blaming others.
Moreover, the potential class of at-fault nonparties
in any given case is likely to be small. Strategic con-
siderations—in particular the defendants’ desire to
present a coherent, compelling and credible nar-
rative—will deter defendants from making ridicu-
lous accusations or introducing an unmanageable
number of players into the trial.

Third, attempts to curtail the apportionment
process may, in fact, complicate rather than sim-
plify a securities action. If the court restricts ju-
rors to considering the fault of persons who vio-
lated the securities laws, a mechanism must be
created to test whether every person or entity on
the verdict form committed a violation of the se-
curities laws. At trial, additional evidence will be
necessary to establish that the nonparties meet the
threshold; i.e., not just evidence to show that the
nonparties were “at fault” or “responsible,” but
also to show, element by element, their conduct
constituted a violation of the securities laws. The
Enron court, for example, required the defendants
to collect and present evidence to “demonstrate
the non-part[ies’] scienter... and causation under
§ 10(b).”* This could have effects that reach far
beyond trial—litigants who face the prospect of
proving or disproving the scienter of nonparties
can look forward to far more expensive and bur-
densome discovery.

Fourth, even assuming that the PSLRA’s appor-
tionment provisions posed a threat to efficiency,
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trial courts have many resources at their disposal
to minimize that threat. For example, it may be ap-
propriate in some cases to bifurcate the trial so that
the issue of the defendants’ liability is determined
in the initial phase. In the event that no liability is
found, or that liability is found based on know-
ing violations, then the court has entirely avoided
the need to consider proportionate fault. In the
event that liability is found based on recklessness,
the question of proportionate fault could be deter-
mined during a later phrase through the presenta-
tion of additional evidence and argument.

Judicial Revision of the PSLRA's
Apportionment Provisions is not
Necessary to “Make Sense” of the
Statute’s Language

The third argument for restricting “total fault”
to “fault of violators” is that a reading of the pro-
portionate liability provisions as a whole shows
that Congress intended to impose such a limit
(even if it did not, literally, do so). According to
this argument, the PSLRA “expressly requires the
fact-finder to determine first ‘whether such person
violated the securities laws... .””3° From this or-
dering, these commentators discern Congressio-
nal intent that only the fault of violators should
be included in the denominator. Otherwise, they
contend, why ask the jury whether or not non-
parties violated the securities laws? According to
this argument, limiting “total fault” to the “fault
of violators” is “[t]he only interpretation of this
provision that makes sense... .”%!

One obvious problem with this argument is
that it disregards the plain statutory language. In
fact, the statute requires the court to pose all three
interrogatory topics to the jury (in no particular
order) with respect to the same set of persons:
“each of the other persons claimed by any of the
parties to have caused or contributed to the loss
incurred by the plaintiff, including persons who
have entered into settlements with the plaintiff or
plaintiffs.”3? While Congress could have written
the statute to provide that interrogatories con-
cerning fault be limited to persons found to have
violated the securities laws, Congress did not, in
fact, do so.
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Moreover, when the statute defines the de-
nominator for the apportionment equation, it
does not limit the fact-finder to considering the
“total fault” of all “persons who violated the
securities laws.” Rather, it explicitly directs the
fact-finder to “measure” each individual’s per-
centage of responsibility against the “total fault”
of “all persons who caused or contributed to the
loss incurred by the plaintiff.”33 If Congress had
intended to limit the fact-finder to the consider-
ation of the “total fault” of those who could be
liable to the plaintiff, it could have done so, but
it did not.

The argument that the statute as written might
result in the jury making a finding (with respect
to whether a nondefendant violated the securities
laws) that would have no apparent significance is,
at best, an observation that the statute may func-
tion inelegantly under certain circumstances. Inel-
egant drafting, however, is hardly grounds upon
which a court may decline to apply a statute. In
any event, no interpretation of the interrogatory
provisions can save the fact-finder from having
to make apparently superfluous findings. For
example, the statute explicitly requires the trier
of fact to determine whether every “such person
knowingly committed a violation of the securi-
ties laws.”** This “knowing” inquiry will have no
relevance whatsoever when applied to settled de-
fendants and nonparties—but even the narrowest
interpretation of these provisions cannot free the
fact-finder from these inquiries.

Finally, early drafts of the PSLRA’s apportion-
ment provisions undercut any argument that
the language of the provision was intended to
apply only to entities that violate the securities
laws. These drafts directed the fact-finder to
“determine the percentage of responsibility of
the plaintiff, of each of the defendants, and of
each of the other persons or entities alleged by
the parties to have caused or contributed to the
harm alleged by the plaintiff.”* It is farfetched
to argue that the fact-finder could only appor-
tion fault to the plaintiffs if the plaintiffs violat-
ed the securities laws; consequently, the fact that
the early drafts of the PSLRA grouped the plain-
tiffs with both “covered persons” and “claimed
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persons” suggests that no “violation” test was
intended with respect to this group.

As the U.S. Securities and Exchange Commis-
sion (SEC) noted, the early version of the appor-
tionment provision “appear|ed] to incorporate
a contributory negligence concept into the cal-
culation... .”% Although the Commission rec-
ommended deleting this provision, the specific
reference to the plaintiffs was the only language
that was actually deleted from the text of the fi-
nal version of the statute. No language was add-
ed to create a “securities violation” threshold.
The early draft’s language that defines the broad
scope of nonparty entities to be considered by
the fact-finder—each of the other persons or
entities alleged by the parties to have caused or
contributed to the harm alleged by the plain-
tiff”—remains intact. So does its original scope.

Practical Implications of the
PSLRA'S Liability Limitations

There are substantial practical implications to
the allocation issues addressed above. Obviously,
proper application of the PSLRA’s apportion-
ment provisions has the potential substantially
to reduce judgments against less culpable par-
ticipants in securities law violations. It may also
reduce aggregate damage awards, particularly in
§ 10(b) actions. While the Supreme Court has fo-
cused liability on persons who exercise “ultimate
authority” over corporate statements—most no-
tably, CEOs and CFOs who sign SEC filings—to
the exclusion of other participants in the drafting
process,”’ the apportionment provisions ensure
that these “makers” do not assume liability over
and above their proportionate fault.

Settlements, of course, should reflect this real-
ity. Indeed, as discussed above, a primary pur-
pose of the allocation provisions was to ensure
that individual defendants were not coerced into
settling cases for amounts out of proportion to
their relative fault.

These provisions will also affect discovery. In
appropriate cases, defendants must take care to
gather not only the evidence they will present in
defense, but also the evidence they will present to
show that responsibility and fault lie with others.
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Depending on the circumstances, the impor-
tance of liability apportionment may influence
whether one law firm can represent multiple
different parties and/or witnesses. Multiple de-
fendants may decide that it is in their best in-
terests not to point the finger at each other or
at third parties, or they may decide otherwise.
They should have the option of consulting with
their own counsel in making that decision and
this consultation should take place sufficiently
in advance of trial so that each defendant has a
meaningful opportunity to choose.

Apportionment also raises issues concerning
the structure of the trial. As discussed above,
commentators have noted that the apportionment
process may add complexity to already complex
trials. While added complexity is no grounds for
disregarding the language of the PSLRA, as some
have suggested, it does invite courts to consider
structuring the trial so as to minimize disruptions,
including by phasing the trial so that the issue of
liability is determined first, independent of alloca-
tion and liability limitation concerns.

Conclusion

The apportionment provisions of the PSLRA
were intended to cap the liability of non knowing
violators according to their “fair share” of liabil-
ity, and it sought to do so by granting fact-find-
ers broad discretion to apportion responsibility
as they see fit. These provisions are, therefore,
undermined if the fact-finder is not permitted to
consider the full scope of potentially responsible
entities. Arguments to curtail the apportion-
ment process are contradicted by plain statutory
language and do not reflect the balanced policy
considerations of Congress. Proper application
of the apportionment provisions should result in
settlement and trial outcomes that advance the
fairness and efficiency goals underlying enact-
ment of the PSLRA.
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