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December 2020

Welcome to Simmons & Simmons' Financial Services Alerter, our monthly bulletin containing
brief details of significant legal and regulatory developments of relevance to the fund
management and investment banking communities.

Although the primary focus of Financial Services Alerter is the UK, we also cover EU and
other international developments of relevance to the UK.

The information contained in Financial Services Alerter is based exclusively on publicly
available sources and relates to developments taking place in December 2020.

e UK developments
e EU developments

e International developments
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FCA publishes a statement on the use of TTP to modify the UK's
derivatives trading obligation

On 31 December, the Financial Conduct Authority (FCA) published a statement on the use of
its Temporary Transition Power (TTP) to modify the UK’s derivatives trading obligation (DTO).
Without mutual equivalence, the branches of EU firms in London will be caught by a conflict
of laws between the EU and UK DTOs. The FCA intends to keep the use of TTP under review
and to consider by 31 March 2021 whether market or regulatory developments warrant a
review of its approach.

FCA publishes webpage on complaints data for first half of 2020

On 15 December 2020, the Financial Conduct Authority (FCA) published a webpage on
complaints data for the first half of 2020. The data, comprised of 2.96 million complaints, is
firm specific for individual firms and aggregates figures for the industry. Travel insurance
showed an increase in complaints received. FCA suggests this is attributable to the COVID-
19 pandemic.

FCA publishes CP on the implementation of the Investment
Firms Prudential Regime

On 14 December 2020, the Financial Conduct Authority (FCA) published a Consultation Paper
(CP) on the implementation of the Investment Firms Prudential Regime (IFPR) setting out
proposals relating to:

e the categorisation of investment firms

e prudential consolidation

e own funds and own funds requirements and;
e reporting requirements.

The consultation period closes on 5 February 2021 and the FCA intends to publish two
additional consultations in 2021 covering liquidity, risk management, governance and
remuneration requirements.

FCA publishes GC on approach of insolvency practitioners to
regulated firms

On 7 December 2020, the Financial Conduct Authority (FCA) published a Guidance
Consultation (GC) containing proposed guidance for insolvency practitioners on how to
approach regulated firms. The GC sets out the FCA’s view on how an insolvency practitioner
should ensure regulated firms meet their ongoing financial services regulatory obligations.
The consultation covers:

e the FCA’s expectations of insolvency practitioners

e considerations for insolvency practitioners before a regulated firm’s entry into an
insolvency procedure and

e the FCA’s expectations when a regulated firm enters into a company voluntary
arrangement, scheme of arrangement or restructuring plan.

This document is provided for information purposes only and does not constitute legal advice.
Professional legal advice should be obtained before taking or refraining from any action as a result
of the contents of this document 3


https://www.fca.org.uk/news/statements/temporary-transitional-power-derivatives-trading-obligation
https://www.fca.org.uk/data/complaints-data
https://www.fca.org.uk/publications/consultation-papers/cp20-24-new-uk-prudential-regime-mifid-investment-firms
https://www.fca.org.uk/publication/guidance-consultation/gc20-05.pdf
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The consultation period ends on 18 January 2021.
FCA publishes report on RDF and FAMR impact

On 3 December 2020, the Financial Conduct Authority (FCA) published a report of its
evaluation of the impact of the Retail Distribution Review (RDR) and the Financial Advice
Market Review (FAMR). The FCA found from its research in 2019 and 2020 that the customers
are still holding money in cash instead of investing it for potentially higher returns. This is the
case despite the fact that financial market advice has improved.

FCA updates webpage on SRs

On 2 December 2020, the Financial Conduct Authority (FCA) updated its webpage on
securitisation repositories (SRs) under the Securitisation Regulation adding a link to the
application form for registration as a UK SR. The FCA aims to ensure a smooth transition in
the reporting of public securitisations before the end of the Brexit transition period.

PRA publishes PS on transposing BRRD II Directive

On 21 December 2020, the Prudential Regulatory Authority (PRA) published a Policy
Statement (PS) on transposing the Bank Recovery and Resolution Directive II. The UK is
required to transpose the BRRD II Directive by 28 December 2020. In the PS the PRA sets
out its final rules concerning the impact of BRRD II on the Contractual Recognition of Bail-in
and Stay in Resolution Parts of the PRA Rulebook.

PRA publishes Dear CEO letter on 2021 priorities for supervising
UK deposit takers

On 15 December 2020, the Prudential Regulatory Authority (PRA) published a Dear CEQO
letter, setting out its 2021 supervisory priorities in relation to UK deposit-takers. PRA’s
priorities include:

e financial resilience

e credit risk

e operational risk and resilience

e transition from LIBOR to alternative risk-free rate

e competition and future regulatory frameworks and;
e financial risks arising from climate change.

PRA publishes PS on implementation of CRD V

On g December 2020, the Prudential Regulatory Authority (PRA) published a Policy
Statement (PS) on the implementation of the Capital Requirements Directive V (CRD V)
setting out:
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https://www.google.com/url?sa=t&rct=j&q=&esrc=s&source=web&cd=&ved=2ahUKEwjTr6rv87vtAhVKXsAKHct7AHgQFjAAegQIChAC&url=https%3A%2F%2Fwww.fca.org.uk%2Fpublication%2Fcorporate%2Fevaluation-of-the-impact-of-the-rdr-and-famr.pdf&usg=AOvVaw2ui0a5B97lFo00_6xVbdVT
https://www.fca.org.uk/markets/securitisation/securitisation-repositories
https://www.fca.org.uk/publication/forms/application-registration-uk-securitisation-repository.docx
https://www.bankofengland.co.uk/-/media/boe/files/prudential-regulation/policy-statement/2020/ps2820.pdf
https://www.google.com/url?sa=t&rct=j&q=&esrc=s&source=web&cd=&cad=rja&uact=8&ved=2ahUKEwi5ip_Yr9LtAhUKJhoKHUO5AP0QFjABegQIARAC&url=https%3A%2F%2Fwww.bankofengland.co.uk%2F-%2Fmedia%2Fboe%2Ffiles%2Fprudential-regulation%2Fletter%2F2020%2Fukdt-supervision-2021-priorities.pdf%3Fla%3Den%26hash%3D07C745FEED70ECA3712535DD77003A2156087DCB&usg=AOvVaw3uBD81NS2GUSwjDZ7iik1s
https://www.bankofengland.co.uk/-/media/boe/files/prudential-regulation/policy-statement/2020/ps2620.pdf?la=en&hash=0A325F175AF2858C55082F8F8D48B77DC72F1B57
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e rules and other materials on the implementation of CRD V requirements relating to
Pillar 2

e remuneration
e the application of prudential requirements to approved holding companies and;

e capital buffers.

The PRA will publish the final rulebook instruments and supervisory material on 28
December 2020.

PRA publishes CP on UK consolidation groups

On g December 2020, the Prudential Regulatory Authority (PRA) published a Consultation
Paper (CP) on its approach to designating entities within certain UK consolidation groups as
responsible for ensuring that consolidated prudential requirements are met during a
transitional period. The CP targets banks and PRA-designated investment firms that are part
of a UK consolidation group controlled by a mixed or parent holding company.

The consultation period closes on 16 December 2020.

PRA publishes statement on operational resilience supervisory
co-operation

On 3 December 2020, the Prudential Regulatory Authority (PRA) published a statement on
supervisory co-operation, recognising that banks have made progress in enhancing
operational reliance in recent years as seen through their response to the challenges posed
by the pandemic. The PRA is committed to working closely with the European Central Bank
(ECB) and the US Federal Reserve to ensure that supervisory approaches on operational
reliance are coordinated properly.

PRA publishes PS on Solvency II after Brexit transition period

On 2 December 2020, the Prudential Regulatory Authority (PRA) published a Policy
Statement (PS) on its approach to publishing Solvency II technical information after the
Brexit transition period ends. The PRA has made changes to the draft policy in order to
address a number of operational concerns that were raised by respondents to its June 2020
Consultation Paper (CP) and clarifies that the changes do not result in any additional
requirements on firms.

The PS will come into effect at the end of the transition period, which is expected to be
iipm on Thursday 31 December 2020.

House of Commons publishes briefing paper on LC&F

On 24 December 2020, the House of Commons published a briefing paper on London
Capital & Finance (LC&F), focusing on mini-bonds and the failure of LC&F to advertise to its
customers in a way that is clear, not misleading and fair.
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https://www.bankofengland.co.uk/-/media/boe/files/prudential-regulation/consultation-paper/2020/cp2220.pdf?la=en&hash=46A73139725C078DBE3A899E16CC436E353F62C0
https://www.bankofengland.co.uk/prudential-regulation/publication/2020/statement-regarding-supervisory-cooperation-on-operational-resilience
https://www.bankofengland.co.uk/-/media/boe/files/prudential-regulation/consultation-paper/2020/ps2420.pdf
https://www.google.com/url?sa=t&rct=j&q=&esrc=s&source=web&cd=&ved=2ahUKEwjZubuO7L7tAhUbEcAKHW5lD78QFjAAegQIAhAC&url=https%3A%2F%2Fwww.bankofengland.co.uk%2F-%2Fmedia%2Fboe%2Ffiles%2Fprudential-regulation%2Fconsultation-paper%2F2020%2Fcp520.pdf%3Fla%3Den%26hash%3D48DE30B45FF7FAD8A6230F44B5EC9C2C27039929&usg=AOvVaw1kMLR2V7Jlp1psn3t4ZaK3
https://researchbriefings.files.parliament.uk/documents/CBP-8550/CBP-8550.pdf

The paper discusses a number of topics including:

This document is provided for information purposes only and does not constitute legal advice.
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mini-bonds and failure
scope of investigations
findings from the FCA investigations
compensation for bondholders and;

parliamentary activity.
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EBA publishes report on implementation of COVID-19 policies

On 21 December 2020, the European Banking Authority (EBA) published a report on the
implementation of COVID-19 policies. The report follows -up on the implementation issues
around credit risk policy measures and contains FAQs on the implementation of the
requirements set out in the EBA guidelines on moratoria, COVID-19 reporting and disclosure.
The EBA intends to update the report if further issues arise in the context of its monitoring of
COVID-19 related policies.

EBA publishes opinion on EC amendments to draft RTS under
the CRR

On 14 December 2020, the European Banking Authority (EBA) published an opinion on the
European Commission’s (EC) proposal to amend draft regulatory technical standards (RTS)
on the specification of the assessment methodology for competent authorities on
compliance of an institution with the requirements to use the internal ratings based (IRB)
approach in accordance with the Capital Requirements Regulation (CRR). The Opinion
highlights a number of concerns about some changes introduced by the EC to provide clarity
to the RTS and rejects a number of amendments.

EBA publishes opinion on AML, TF and deposit protection

On 14 December 2020, the European Banking Authority (EBA) published an Opinion on the
interplay between the Fourth Money Laundering Directive (MLD4) and the Deposit Guarantee
Schemes Directive (DGSD). The Opinion covers the responsibilities of different regulatory
authorities in respect of:

e mitigating money laundering and terrorist financing risks

e co-operation between authorities

e information gathering and exchange and;

e depositor eligibility notifications and provision of information.

EBA publishes Basel III capital monitoring report

On 10 December 2020, the European Banking Authority (EBA) published a report on the
impact of implementing the final Basel III reforms on EU Bank's capital. The report:

e attributes the credit risk impact to the standardised approach and internal ratings-based
approach

e quantifies the impact of the new version of the stands for market risk fundamental review
of the trading book

e assess the changes in credit valuation adjustment (CVA) and;

e sets out the European bank’s progress in converging towards the new capital
requirements.

This document is provided for information purposes only and does not constitute legal advice.
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https://www.google.com/url?sa=t&rct=j&q=&esrc=s&source=web&cd=&cad=rja&uact=8&ved=2ahUKEwizwdmklILuAhVDzhoKHfvnCUEQFjABegQIAxAC&url=https%3A%2F%2Feba.europa.eu%2Fsites%2Fdefault%2Fdocuments%2Ffiles%2Fdocument_library%2FPublications%2FReports%2F2020%2F923062%2FReport%2520on%2520implementation%2520of%2520COVID-19%2520policies%2520-%2520update%2520section%25204.pdf&usg=AOvVaw2uK3F1tNn2aMp2dL5XXD6T
https://www.google.com/url?sa=t&rct=j&q=&esrc=s&source=web&cd=&cad=rja&uact=8&ved=2ahUKEwism9rN78_tAhWMsBQKHZooAsQQFjAAegQIBBAC&url=https%3A%2F%2Feba.europa.eu%2Fsites%2Fdefault%2Fdocuments%2Ffiles%2Fdocument_library%2FPublications%2FOpinions%2F2020%2F961369%2FEBA%2520Opinion%2520on%2520RTS%2520on%2520IRB%2520assessment%2520Methodology.pdf&usg=AOvVaw3MeP2tHREaFb302737wElp
https://eba.europa.eu/sites/default/documents/files/document_library/Publications/Opinions/2020/961347/EBA%20Opinion%20on%20the%20interplay%20between%20the%20AMLD%20and%20the%20DGSD.pdf
https://eba.europa.eu/sites/default/documents/files/document_library/Publications/Reports/2020/960797/Basel%20III%20monitoring%20report%20-%20Dec%202020.pdf
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ESMA publishes CP on fines and penalties for benchmark
administrators

On 23 December 2020, the European Securities and Markers Authority (ESMA) published a

Consultation Paper (CP) on specific aspects of the procedural rules for imposing fines and
penalties on Benchmark Administrators under ESMA’s direct supervision. The CP sets out
ESMA's proposals for a delegated act to be adopted by the Commission concerning relevant
aspects of fines and penalties for Data Reporting Service Providers (DRSPs). The
consultation period closes on 23 January 2021 and ESMA intends to publish technical advice
to the Commission by the end of Q1 2024.

ESMA publishes guidance on waivers from pre-trade
transparency

On 23 December 2020, the European Securities and Markers Authority (ESMA) published
guidance on pre-trade transparency waivers for equity and non-equity instruments. The
guidance covers:

e requests for quote systems
e how venues should apply for a waiver to their national competent authority and;

e updates on frequently encountered issues when assessing waiver notifications.

ESMA intends to continue to update its guidance should it encounter further frequent issues
in the context of assessing waiver notifications.

ESMA publishes report market share calculation for CRAs

On 14 December 2020, the European Securities and Markets Authority (ESMA) published a
report on its annual market share calculation for EU credit rating agencies (CRAs). The report
provides guidance on issuers or related third parties that are required to consider the
appointment of a CRA with no more than 10% total market share and specifies:

e the types of credit ratings offered by EU CRAs
e the calculation of market share of EU CRAs and;
e the proportion of EU debt issuances by asset class rated by CRAs.

ESMA publishes statement on MMF Regulation

On 4 December 2020, the European Securities and Markets Authority (ESMA) published a
statement containing reporting instructions reporting instructions under the Money Market
Funds (MMF) Regulation. The instructions have been amended to reflect feedback from
market participants and provide clarity to existing validation rules.
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https://www.esma.europa.eu/press-news/consultations/public-consultation-procedural-rules-penalties-imposed-benchmark
https://www.esma.europa.eu/sites/default/files/library/esma70-155-6641_opinion_on_the_assessment_of_pre-trade_transparency_waivers.pdf
https://www.google.com/url?sa=t&rct=j&q=&esrc=s&source=web&cd=&cad=rja&uact=8&ved=2ahUKEwjpi7Dh8c_tAhUOahQKHRDpBwcQFjAAegQIAxAC&url=https%3A%2F%2Fwww.esma.europa.eu%2Fsites%2Fdefault%2Ffiles%2Flibrary%2Fesma_33-9-383_cra_market_share_calculation_2020_0.pdf&usg=AOvVaw1SSM70rl_QhRjI3Xw5wChD
https://www.esma.europa.eu/press-news/esma-news/esma-updates-reporting-under-money-market-funds-regulation
https://www.esma.europa.eu/policy-activities/fund-management/fund-management-reporting
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Council of the EU publishes note on CMU Action Plan

On 2 December 2020, the Council of the EU published a note with conclusions on the
European Commission’s Capital Markets Union (CMU) Action Plan. The conclusions were
adopted at a meeting of the European Economic and Financial Affairs Council (ECOFIN). The
Council acknowledges the progress achieved so far but recognises that further steps are
needed. Specifically, the Council:

e highlights the need to build a polycentric CMU to avoid excessive dependency on one
financial marketplace. how venues should apply for a waiver to their national competent
authority and;

e stresses that the development of the CMU should be taken into account as much as
possible in parallel to the work on the Commission’s Digital Finance Strategy and its
Action Plan on Sustainable Finance

e notes the importance of the CMU for the Banking Union and advises that progress
towards a genuine CMU has become more urgent in light of COVID 19 and the UK’s
withdrawal from the EU.

ECB publishes speech on bank boards and supervisory
expectations

On 3 December 2020, the European Central Bank (ECB) published a speech on bank boards
and supervisory expectations. A number of points were stressed: :

e thereis scope for improving governance in euro area banks

e the ECB will implement a stricter and more intrusive approach to fit and proper
assessments

e the fit and proper criteria need to be fully harmonised to ensure a level playing field and;

e in 2021, the ECB will publish a revised guide of fit and proper assessments clarifying its
expectations on the suitability of bank directors.

ESMA publishes recommendation on restrictions of
distributions during the pandemic

On 18 December 2020, the European Systemic Risk Board (ESRB) published a statement on
the impact of the COVID-19 pandemic on the EU economy and financial system. Banks need
to be proactive by identifying and provisioning for non-performing loans (NPLs). The General
Board approved the adverse scenario for the EBA’s 2021 EU-wide stress test, which will be
published at the end of January 2021.
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https://data.consilium.europa.eu/doc/document/ST-12898-2020-REV-1/en/pdf
https://www.bankingsupervision.europa.eu/press/speeches/date/2020/html/ssm.sp201203~4c2c39db9d.en.html
https://www.esrb.europa.eu/news/pr/date/2020/html/esrb.pr201218~341881f7b9.en.html
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IOSCO publishes consultation report on market data for equity
securities

On 3 December 2020, the International Organisation of Securities Commissions (IOSCO)
published a consultation report on market data in the secondary equity markets. IOSCO
notes that market data is an essential element of efficient price discovery and helps to
support fair and efficient markets. The consultation seeks industry views on a number of
issues:

e fair, equitable and timely access to market date
e the need and extent of data consolidation and;
e what data is necessary to facilitate trading in today’s markets

The consultation period ends on 26 February 2021.

UNEP FI publishes CP on Principles for Responsible Banking

On 2 December 2020, the United Nations (UN) Environmental Programme Finance Initiative
(UNEP FI) published a Consultation Paper (CP) containing guidance designed to support
signatories of the Principles for Responsible Banking. The guidance is divided into three
sections:

e Q&Asrelating to the reporting requirements
e guidance on integrating reporting on the principles with other frameworks and;
e guidance on how to complete the reporting and self-assessment template.

UNEP FI banking members are able to provide feedback by 29 January 2021.
IAIS publishes a report on challenges to cyber risk underwriting

On 21 December 2020, the International Association of Insurance Supervisors (IAIS)
published a report on the identified challenges and supervisory consideration for
sustainable cyber risk underwriting. The report outlines a number of recommendations for a
strategic approach to how supervisory practices can foster sustainable cyber-risk
underwriting.

IAIS publishes statement on overarching priorities for future
activities

On 8 December 2020, the International Association of Insurance Supervisors (IAIS)
published a statement on the impact of COVID-19 on the insurance sector and setting the
direction for the IAIS 2021 activities. The overarching priorities for the IAIS future work over
the coming years will be codified in the TAIS Roadmap 2021-2022, which be published in
early 2021.

This document is provided for information purposes only and does not constitute legal advice.
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https://www.google.com/url?sa=t&rct=j&q=&esrc=s&source=web&cd=&cad=rja&uact=8&ved=2ahUKEwi2kuH5pbztAhUpREEAHfwMCoIQFjABegQICBAC&url=https%3A%2F%2Fwww.iosco.org%2Flibrary%2Fpubdocs%2Fpdf%2FIOSCOPD667.pdf&usg=AOvVaw1KZTksI5U3XiFeMjBThf6G
https://www.unepfi.org/wordpress/wp-content/uploads/2020/12/PRB-Reporting-Guidance-Document.pdf
https://www.iaisweb.org/page/supervisory-material/other-supervisory-papers-and-reports/file/94240/cyber-risk-underwriting-identified-challenges-and-supervisory-considerations-for-sustainable-market-development
https://www.iaisweb.org/page/news/press-releases/file/93845/iais-press-release-agm-and-annual-conference-2020
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GLEIF publishes verifiable LEI for use across all industry sectors

On 10 December 2020, the Global LEI Foundation (GLEIF) published a statement outlining its
plans to launch a cryptographically verifiable Legal Entity Identifier (LEI) development
programme for a number of sectors including:

e pharmaceutical

e healthcare

e telecommunications; and
[ ]

automotive
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https://www.gleif.org/content/5-newsroom/4-press-releases/2-gleif-advances-digital-trust-and-identity-for-legal-entities-globally/2020-12-10_gleif-advances-digital-trust-and-identity-for-legal-entities-globally_v1.0-final-approved.pdf
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For additional information on our firm, please visit our website at simmons-simmons.com.
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