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From 01 September 2013 swap dealers will only be able to deal with Dutch housing associations under a non-negotiable template ISDA
Master Agreement and a covering agreement imposing some extraordinary obligations.

The Policy Rules on the Use of Derivatives by Approved Public Housing Associations (the Policy Rules), which came into effect on 01
October 2012, aim to prevent the use of financial derivatives jeopardising the financial continuity of housing associations. This was in
response to, amongst other things, the Vestia debacle in which one of the largest Dutch housing associations (Vestia) was unable to
meet its collateral obligations and ended up in a temporary stand-off with a number of swap dealers when it refused to make further
payments unless the swap dealers accepted a haircut on those payments.

Apart from some general requirements imposed on the housing associations, such as organisational requirements, restrictions on
permitted derivatives, requirements on maintaining a liquidity buffer etc, there are some provisions in the Policy Rules that directly affect
swap dealers, such as a requirement to opt-down housing associations that qualify as professional investors to non-professional investor
status and not to include clauses in derivatives agreements that impede the supervisory activities of the relevant regulator (for further
details of these requirements please refer to our separate elexica article on the proposed regulation for (semi-)public institutions).

The entry into force of two provisions under the Policy Rules relating to two mandatory template agreements (a Framework Agreement
and a Model Agreement (the Agreements)) was deferred until those agreements were drafted. The Agreements have now been finalised
and an amendment to the Policy Rules was published on 01 August 2013 by the Ministry of Interior and Kingdom Relations (the
Ministry). In this article we assume familiarity with the Policy Rules as they stand and we will only discuss the recent amendments.

The first agreement swap dealers must sign up to - the Framework Agreement

The Framework Agreement is basically an overlay agreement that governs the relationship between a housing association and a swap
dealer. According to the agreement, the relationship qualifies as an “agreement for services” within the meaning of article 7:400 of the
Dutch Civil Code (DCC). The rationale for this qualification appears to us to be to trigger the application of the relevant rules under the
DCC, which are usually of a non-mandatory rather than a mandatory nature. If so, this means, for example, that the swap dealer would
owe the housing association a duty of care (the Dutch Supreme Court has ruled in a matter relating to options trades that this means
that the client must be protected against its own rashness or lack of understanding) and the client would have a right to terminate the
agreement at all times. This is probably not something that swap dealers would be prepared for when dealing with their clients. And
there is more!
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The Framework Agreement also provides for the following five matters:

e The swap dealer must act in accordance with the Policy Rules and ensure that the housing association does so as well. This not
only requires swap dealers to familiarise themselves with the Policy Rules (and monitor future amendments) to the fullest extent,
but also to monitor compliance by the housing association with certain requirements with limited ability to see what is happening.

« The swap dealer must acknowledge and accept that in respect of the housing association it is subject to a written and unwritten
duty of care within the meaning of the DCC, the Dutch Financial Supervision Act (which implements MiFID) and the Dutch General
Banking Conditions. EU credit institutions operating on a cross-border basis are usually only subject to the conduct of business
rules of their home state, so it seems doubtful whether this would have regulatory effect.

* The parties agree that the housing association is considered a “non-professional investor” within the meaning of article 1:1 of the
Dutch Financial Supervision Act (ie an opt-down).

« If one or more transactions are entered into in breach of the Policy Rules, each party can terminate the relevant transactions
pursuant to the Framework Agreement by setting off the rights or obligations arising under these transactions against opposite
rights or obligations of the same size deemed to have arisen under the Framework Agreement simultaneously.

« The Framework Agreement is governed by Dutch law and the agreement and any disputes arising out of, or in connection with, the
Framework Agreement are subject to the exclusive jurisdiction of the Dutch courts. Furthermore, in respect of disputes both
parties irrevocably submit to the jurisdiction of the courts of the Netherlands and waive any objection which they may have to Dutch
law or the courts of the Netherlands.

The second agreement swap dealers must sign up to - the Model Agreement

The Model Agreement is a template of a 2002 ISDA Master Agreement with a completed Schedule and little room for negotiation. Some
immediate observations:

* The swap dealer is expected to act as advisor to the housing association (this provision is incorrectly stated to be part of the
Framework Agreement). This is contrary to the “Relationship of Parties” Additional Representation usually included in ISDA Master
Agreements.

« The Threshold Amount for Cross-Default purposes with respect to the swap dealer is set at 1% of its total equity share capital.
This is 2% lower than what market practice dictates. Cross-Default does not apply to the housing association.

« Automatic Early termination (AET) will apply to both parties, with a carve-out for the housing association for certain bankruptcy
events. Since AET is not necessary for close-out netting to operate under Dutch law, nor under English law, this is a noteworthy
infringement of the parties’ freedom of choice to deal with the risk of market movement.

¢ Only one Additional Termination Event (ATE) is specified regarding the withdrawal of the housing association’s status as an
“authorised institution” (toegelaten instelling) in accordance with article 70 of the Dutch Housing Act, without specifying whether
the housing association or both parties are Affected Parties. Currently some swap dealers have a raft of ATEs with respect to
housing associations.

» Parties can elect to apply English or Dutch law, but only in relation to the agreement, not in relation to any non-contractual
obligations arising out of or in connection with the agreement. In addition, there are no legal opinions on the enforceability of an
ISDA Master Agreement governed by Dutch law.

« The grace periods for Failure to Pay and Default under Specified Transaction are reversed to the period of three Local Business
Days that we know from the 1992 ISDA Master Agreement.

« There are some signs of inattention to detail. For example, in the dispute resolution language regarding the Calculation Agent there
is a reference to both “close of business” and “5.00 p.m. CET", and no Credit Support Document is specified whereas parties can
agree to have a Credit Support Provider with respect to the swap dealer. In addition, carve-outs under the Events of Default and the
Termination Events in Section 5 of the agreement for “acts and/or decisions under the Dutch Housing Act regarding [the relevant
housing association]” have been added as Section 5(a)(ix) and Section 5(b)(vii) respectively. However, by adding the provisions as
sub-paragraphs of Sections 5(a) and 5(b), the scope of the Events of Default and Termination Events under the Model Agreement
has in effect been increased rather than reduced.

« “The mortgaging of [the housing association’s] real estate or pledging of [the housing association’s] rental revenues to the Stichting
Waarborgfonds Sociale Woningbouw shall not qualify as an Event of Default / Termination Event”. As some swap dealers will
surely remember, this was exactly what occurred in the Vestia debacle and what forced the swap dealers to the negotiation table.



The Model Agreement also includes a template Credit Support Annex (Bilateral Form - Transfer), but according to the explanatory notes
to the Policy Rules its use is optional. That means that parties are free to use their existing CSAs. It is peculiar that the Policy Rules
do not mandate use of a CSA, considering its credit risk mitigating effect.

The Ministry envisages a 2002 ISDA Master Agreement that is hard-wired as described above with little room for amendment. However,
this restricts the parties’ ability to adopt amendments which are necessary to deal with market developments. For example, to support
compliance with EMIR (the European Regulation on OTC derivatives, central counterparties and trade repositories) ISDA has published
several Protocols which amend the terms of each ISDA master agreement entered into between two market participants who have
signed up or adhered to the relevant Protocol (for further details of the latest Protocol please refer to our separate elexica article on the
ISDA 2013 EMIR Portfolio Reconciliation, Dispute Resolution and Disclosure Protocol). The Ministry appears to have assumed that
EMIR has been sufficiently addressed by including the wording of ISDA’s Timely Confirmation Amendment Agreement and a clause on
delegation of reporting to the swap dealer. The latter causes uncertainty as to the remedies for a breach of the provisions on delegated
reporting.

Impact on outstanding transactions

The use of the Agreements is mandatory for trades entered into as of 01 September 2013. However, this does not mean that
outstanding trades entered into before that date are fully out of scope of the Policy Rules.

Clauses that impede supervision

Housing associations with trades outstanding on 01 October 2012 that are governed by a derivatives agreement containing clauses that
can impede the supervision of the housing association by the relevant regulator, must adopt an action plan for winding down these
trades within a certain timeframe and subject to further requirements from the relevant regulator (the Central Fund for Housing, “CFV").

According to the explanatory notes to the Policy Rules, clauses that are considered to impede supervision of the housing association
include provisions that make a direct reference to the intervention measures that the Ministry and the CFV can apply (ie binding
instruction, prior approval, appointment of an administrator). Common clauses of a general nature in existing derivative agreements
relating to a deterioration in the financial position of the housing association, the appointment of an administrator or non-compliance with
laws are not considered to impede supervision. These clarifications in the explanatory notes seem to be conflicting with each other, as
well as with the apparent spirit of the prohibition included in the Policy Rules. Incidentally, derivative agreements that include a clause
impeding supervision are not considered unlawful. The swap dealer retains its right to satisfaction of the contractual obligations by the
housing association.

Amendments to existing transactions

According to the Q&A issued by the CFV on 19 July 2013, all amendments to derivative agreements in place on 01 October 2012 (with
some limited exceptions) will qualify as new derivative transactions. These deemed new derivative transactions must comply with all the
new regulations set out in the Policy Rules.

Base rate loans

A final material change under the amended Policy Rules which we wish to bring to your attention, relates to base rate loans which are
now permitted in specific circumstances subject to a condition. The specific circumstances are (i) if the base rate loans are used as
part of a CFV approved recovery plan designed to meet the liquidity buffer requirement under the Policy Rules, or (i) to wind down
derivatives that include clauses impeding supervision. The condition is that the base rate loans must meet the requirements for the
guarantee set out in the standard loan agreement of the Social Housing Guarantee Fund (WSW).

Closing remarks

This is the second time in roughly a year that the Dutch rule makers have succeeded in drawing the attention of domestic and
international parties in the OTC derivatives markets in an unfavourable way. Recently, some commotion was caused by uncertainty
relating to the effectiveness of close-out netting provisions against Dutch banks and insurers (for further details please see our separate
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elexica article). With the amended Policy Rules, Dutch derivatives users (in this case housing associations) yet again need to worry
about the effect that the “progressive” Dutch rules could potentially have on their opportunities to hedge risks. The result of the process
of drafting the long awaited Agreements threatens to be more worrying for swap dealers than the mere notion of template agreements
already suggested.

The Dutch rule makers appear to either lack the market knowledge to come up with appropriate and workable rules or are intentionally
smothering the use of OTC derivatives by housing associations. The latter would be contrary to the statement of the Minister of Finance
in his progress report on the regulation of derivatives use by (semi-)public institutions, stressing that the aim is to ensure that suitable
derivatives are used in a responsible manner, and certainly not to shut the door on derivatives. Nevertheless, we fear that similar policies
will come into force for other governmental sectors soon (eg Dutch local authorities, universities and health institutions).

This document is provided for information purposes only and does not constitute legal advice. Professional legal advice should be
obtained before taking or refraining from any action as a result of the contents of this document.
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