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COMPARISON BETWEEN
ESMA Technical Advice (19 December 2014)
vs.
European Commission Draft Delegated Regulation (25 April 2016)

	
	No change or minor / immaterial change

	
	Change to be reviewed, but not requiring gap assessment to be revisited with business

	
	Significant change requiring detailed review 




	ESMA Technical Advice
Section 2.14 pages 121-126
	Commission Draft Delegated Regulation
Article 50
	Summary of Key Changes in Commission Draft Delegated Regulation

	Paragraph 1
	Article 50(1)
	New introductory language, including statement that, for the purposes of providing information to clients pursuant to the MiFID2 Level 1 Article 24(4) provisions on costs and charges, investment firms must comply with the detailed MiFID2 Level 2 requirements.

	Paragraph 2
	Article 50(1) 
	More explicit statement that firms shall not be allowed to agree limited application of the requirements when investment advice/portfolio management services are provided, or when the relevant financial instruments embed a derivative.

	Paragraph 3
	Article 50(1)
	Minimal changes – language tidy-up.

	Paragraph 4
	Article 50(5)
	Phrase “point of sale” removed and replaced with “in good time”.  Providing clients or potential clients with aggregated information about all costs and charges was required “in good time” under Technical Advice paragraph 15 and is now reflected in Delegated Regulation paragraph 50(5).

Note: Recital 83 of MiFID2 clarifies what constitutes “the provision of information provided in good time”:
“In determining what constitutes the provision of information in good time before a time specified in this Directive, an investment firm should take into account, having regard to the urgency of the situation, the client’s need for sufficient time to read and understand it before taking an investment decision. A client is likely to require more time to review information given on a complex or unfamiliar product or service, or a product or service a client has no experience with than a client considering a simpler or more familiar product or service, or where the client has relevant prior experience.”

	Paragraph 5
	Article 50(6)
	Minimal changes – language tidy-up.

	Paragraph 6
	Article 50(7)
	Minimal changes – language tidy-up.

	Paragraph 7
	Article 50(9)
	Minimal changes – language tidy-up.

	Paragraph 8
	Article 50(9)
	Minimal changes – language tidy-up.

	Paragraph 9
	Article 50(2)
	Indication in Technical Advice paragraph 9 that relevant costs are listed in Annex II to the Regulation moved to Delegated Regulation Article 50(2).

	Paragraph 10 
	Article 50(2)
	Text from Technical Advice paragraph 10 replicated in Delegated Regulation Article 50(2)(a) and (b).  Confirms application to ex-ante and ex-post disclosure of information on costs and charges to clients.

	Paragraph 11
	Article 50(2)
	Text from Technical Advice paragraph 11 repeated with minor changes in Delegated Regulation Article 50(2).

	Paragraph 12
	Article 50(2)
	Text from Technical Advice paragraph 10 replicated in Delegated Regulation Article 50(2), final sentence.

	Paragraph 13
	Recital 80
	Text from Technical Advice paragraph 13 moved to Delegated Regulation Recital 80 with minimal changes. Note: Whilst recitals do not have the force of law, they are considered important guidance for interpretation.
“While investment firms should aggregate all costs and charges in accordance with Article 24(4) of Directive 2014/65/EU and provide clients with the overall costs expressed both as a monetary amount and as a percentage, investment firms should, in addition, be allowed to provide clients or prospective clients with separate figures comprising aggregated initial costs and charges, aggregated on-going costs and charges and aggregated exit costs.”

	Paragraph 14
	Article 50(4)
	Text from Technical Advice paragraph 14 repeated with minor changes in Delegated Regulation Article 50(4).  

	Paragraph 15
	Article 50(5)
	Now reflected in Delegated Regulation Article 50(5).

	Paragraph 16
	Article 50(8)
	Text from Technical Advice paragraph 16 repeated with minor changes in Delegated Regulation Article 50(8).

	Paragraph 17
	Article 50(8)
	Text from Technical Advice paragraph 17 replicated in Delegated Regulation Article 50(8), final sentence.

	Paragraph 18
	Article 50(9)
	Text from Technical Advice paragraph 18 repeated with minor changes in Delegated Regulation Article 50(9).  Phrase “provided on regular basis during the life of the investment” removed, although, generally, this is understood.
Topic also covered in Article 46 “General requirements for information to clients”.

	Paragraph 19
	Article 50(10)
	Text from Technical Advice paragraph 19 repeated with some changes in Delegated Regulation Article 50(10).  In particular, the phrase “point of sale” has been removed.

	N/A
	Article 50(3)
	New paragraph: 
“Where any part of the total costs and charges is to be paid in or represents an amount of foreign currency, investment firms shall provide an indication of the currency involved and the applicable currency conversion rates and costs. Investments firms shall also inform about the arrangements for payment or other performance.”


	Annex 2.14.1
Table 1
	Annex 2
Table 1
	Minimal changes


	Annex 2.14.1
Table 2
	Annex 2
Table 1
	Minimal changes
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Costs and Charges
Technical Advice
Scope – retail clients, professional clients and eligible counterparties
The following detailed information on costs and associated charges should be made available to retail clients, professional clients and eligible counterparties.
When providing investment services to professional clients, investment firms shall be able to agree a limited application of these detailed requirements, except in the following situations:
(i) when the services of investment advice or portfolio management are provided, or
(ii) when, irrespective of the investment service provided, the financial instruments concerned embed a derivative.
When providing investment services to eligible counterparties, investment firms shall be able to agree a limited application of these detailed requirements, except when, irrespective of the investment service provided, the financial instruments concerned embed a derivative and the eligible counterparty intends to offer them to its clients.
Scope – point of sale disclosure (ex-ante)
The obligation to provide a full point of sale disclosure, where aggregated information about the costs related to the financial instrument and the costs related to the investment or ancillary service is provided, should apply to investment firms in the following situations:
(i) when the investment firm recommends or markets financial instruments to clients; or
(ii) when the investment firm providing any investment services is required to provide clients with a KID/KIID in relation to the relevant financial instruments, in accordance with relevant Union legislation.
If the investment firm does not recommend or market a financial instrument to the client and is not obliged to provide the client with a KID/KIID in accordance with relevant Union legislation, the investment firm has to inform the client about all costs and charges relating to the investment and/or ancillary service provided.
When more than one investment firm provides investment or ancillary services to the client, each investment firm should provide information about the costs of the investment or ancillary services it provides. An investment firm that recommends or markets to its clients the services provided by another firm, should aggregate the cost of its services together with the cost of the services provided by the other firm. An investment firm should only take into account the costs associated to the provision by other firms of other investment or ancillary services (in addition to the costs associated to the services provided by itself) if it has directed the client to these firms.
Scope of post-sale periodic disclosure
Investment firms should be obliged to provide annual post-sale information about all costs and charges related to both the financial instrument(s) and investment and ancillary service(s) if they have recommended or marketed the financial instrument(s) or they have provided the client with the KID/KIID in relation to the financial instrument(s) and they have/or have had an ongoing client relationship during the year.
Investment firms should be allowed to provide aggregated information on costs and charges of the investment services and the financial instruments together with any existing periodic reporting provided to clients.
Costs and charges to be aggregated
Costs and charges listed in the Annex to this chapter should be aggregated both for ex-ante and ex- post disclosure to clients.
Investment firms should aggregate:
(i) all costs and associated charges charged by the investment firm or other parties where the client has been directed to such other parties, for the investment services(s) and/or ancillary services provided to the client; and
(ii) all costs and associated charges associated with the manufacturing and managing of the financial instruments.
Third party payments received by investment firms in connection with the investment service provided to a client shall be regarded as part of the cost of the service provided to the client and identified separately (i.e. it should be clear to the client what part of the costs paid are rebated to the investment firm providing the investment service).
The aggregated costs and charges should be totaled and expressed both as a cash amount and as a percentage.
Investment firms should be allowed to provide clients or prospective clients with separate figures comprising:
(i) aggregated initial costs and charges;
(ii) aggregated on-going costs and charges; and
(iii) aggregated exit costs,
In relation to UCITS, the Commission should consider the possibility to require the disclosure of product costs and charges that are not included in the UCITS KIID. In line with Recital 78 of MiFID II, where transaction costs have not been provided by a UCITS management company, the investment firms should calculate and disclose these costs (for example, by liaising with UCITS management companies to obtain the relevant information).
Timing of disclosure and methodology
Point of sale disclosure of information (ex-ante disclosure)
The (potential) clients should be allowed enough time to consider material information when they make their investment decisions. Therefore the aggregated information about all costs and charges should be provided to clients or potential clients in good time.[footnoteRef:1] [1:  Recital 83 of MiFID II clarifies what constitutes the provision of information provided in good time] 

Methodology for the calculation of ex-ante figures
The methodology for calculating ex-ante cost figures should be based on the principle that the investment firm should use actually incurred costs as a proxy for the expected costs and charges. If actual costs are not available, the investment firm should make reasonable estimations of these costs.
Investment firms shall review ex-ante assumptions based on the ex-post experience and should make adjustment to these assumptions, if necessary.
Post-sale periodic disclosure of information (ex-post disclosure)
Information about costs provided on a regular basis during the life of the investment should be based on costs incurred and should be provided on a personalised basis.
Cumulative effect of costs on the return
An investment firm should be obliged to provide its clients with an illustration showing the cumulative effect of costs on return when providing investment services. Such an illustration should be provided at the point of sale. When providing the illustration the investment firm should ensure that the illustration meets the following high level requirements:
(i) the illustration shows the effect of the overall costs and charges on the return of the investment;
(ii) the illustration shows any anticipated spikes or fluctuations in the costs; and
(iii) the illustration is accompanied by an explanation of what the illustration shows.


COSTS AND CHARGES
TECHNICAL ADVICE ANNEX 1
Annex 2.14.1.: Identified costs that should form part of the costs to be disclosed to the clients[footnoteRef:2] [2:  It should be noted that certain cost items appear in both tables but are not duplicative since they respectively refer to costs of the product and costs of the service. Examples are the management fees (in table 1, this refers to management fees charged by an investment firm providing the service of portfolio management to its clients while in Table 2 it refers to management fees charged by an investment fund manager to its investor) and broker commissions (in Table 1, they refer to commissions incurred by the investment firm when trading on behalf of its clients while in Table 2 they refer to commissions paid by investment funds when trading on behalf of the fund).
] 

Table 1 - All costs and associated charges charged for the investment service(s) and/or ancillary services provided to the client that should form part of the amount to be disclosed
One-off charges related to the provision of an investment service
All costs and charges paid to the investment firm at the beginning or at the end of the provided investment service(s).
Deposit fees, termination fees and switching costs.[footnoteRef:3] [3:  Switching costs should be understood as costs (if any) that are incurred by investors by switching from one investment firm to another investment firm.
] 

On-going related to the provision of an investment service charges
All on-going costs and charges paid to investment firms for their services provided to the client.
Management fees, advisory fees, custodian fees.
All costs related to transactions initiated in the course of the provision of an investment service
All costs and charges that are related to transactions per-formed by the investment firm or other parties.
Broker commissions[footnoteRef:4], entry and exit charges paid to the fund manager, platform fees, mark ups (embedded in the transaction price), stamp duty, transactions tax and foreign exchange costs. [4:  Broker commissions should be understood as costs that are charged by investment firms for the execution of orders.
] 

Any charges that are related to ancillary services
Any costs and charges that are related to ancillary services that are not included in the costs mentioned above.
Research costs.
Custody costs.
Incidental costs
Performance fees
Table 2 - All costs and associated charges related to the financial instrument that should form part of the amount to be disclosed
One-off charges
All costs and charges (included in the price or in addition to the price of the financial instrument) paid to product suppliers at the beginning or at the end of the investment in the financial instrument.
Front-loaded management fee, structuring fee[footnoteRef:5], distribution fee. [5:  Structuring fees should be understood as fees charged by manufacturers of structured investment products for structuring the products. They may cover a broader range of services provided by the manufacturer.  ] 

On-going charges
All on-going costs and charges related to the management of the financial product that are deducted from the value of the financial instrument during the investment in the financial instrument.
Management fees, service costs, swap fees, securities lending costs and taxes, financing costs.
All costs related to the transactions
All costs and charges that incurred as a result of the acquisition and disposal of investments.
Broker commissions, entry- and exit charges paid by the fund, marks up embedded in the transaction price, stamp duty, transactions tax and foreign exchange costs.
Incidental costs
Performance fees

Costs and Charges
Delegated Regulation
Article 50:  Information on costs and associated charges (Article 24(4) of Directive 2014/65/EU)

For the purposes of providing information to clients on all costs and charges pursuant to Article 24(4) of Directive 2014/65/EU, investment firms shall comply with the detailed requirements in paragraphs 2 to 10.
Without prejudice to the obligations set out in Article 24(4) of Directive 2014/65/EU, investment firms providing investment services to professional clients shall have the right to agree to a limited application of the detailed requirements set out in this Article with these clients. Investment firms shall not be allowed to agree such limitations when the services of investment advice or portfolio management are provided or when, irrespective of the investment service provided, the financial instruments concerned embed a derivative.
Without prejudice to the obligations set out in Article 24(4) of Directive 2014/65/EU, investment firms providing investment services to eligible counterparties shall have the right to agree to a limited application of the detailed requirements set out in this Article, except when, irrespective of the investment service provided, the financial instruments concerned embed a derivative and the eligible counterparty intends to offer them to its clients.
For ex-ante and ex-post disclosure of information on costs and charges to clients, investment firms shall aggregate the following:
all costs and associated charges charged by the investment firm or other parties where the client has been directed to such other parties, for the investment services(s) and/or ancillary services provided to the client; and
all costs and associated charges associated with the manufacturing and managing of the financial instruments.
Costs referred to in points (A) and (B) are listed in Annex II to this Regulation. For the purposes of point (a), third party payments received by investment firms in connection with the investment service provided to a client shall be itemised separately and the aggregated costs and charges shall be totalled and expressed both as a cash amount and as a percentage.
Where any part of the total costs and charges is to be paid in or represents an amount of foreign currency, investment firms shall provide an indication of the currency involved and the applicable currency conversion rates and costs. Investments firms shall also inform about the arrangements for payment or other performance.
In relation to the disclosure of product costs and charges that are not included in the UCITS KIID, the investment firms shall calculate and disclose these costs, for example, by liaising with UCITS management companies to obtain the relevant information.
The obligation to provide in good time a full ex-ante disclosure of information about the aggregated costs and charges related to the financial instrument and to the investment or ancillary service provided shall apply to investment firms in the following situations:
where the investment firm recommends or markets financial instruments to clients; or
where the investment firm providing any investment services is required to provide clients with a UCITS KIID or PRIIPs KID in relation to the relevant financial instruments, in accordance with relevant Union legislation.
Investment firms that do not recommend or market a financial instrument to the client or are not obliged to provide the client with a KID/KIID in accordance with relevant Union legislation shall inform their clients about all costs and charges relating to the investment and/or ancillary service provided.
Where more than one investment firm provides investment or ancillary services to the client, each investment firm shall provide information about the costs of the investment or ancillary services it provides. An investment firm that recommends or markets to its clients the services provided by another firm, shall aggregate the cost and charges of its services together with the cost and charges of the services provided by the other firm. An investment firm shall take into account the costs and charges associated to the provision of other investment or ancillary services by other firms where it has directed the client to these other firms.
Where calculating costs and charges on an ex-ante basis, investment firms shall use actually incurred costs as a proxy for the expected costs and charges. Where actual costs are not available, the investment firm shall make reasonable estimations of these costs. Investment firms shall review ex-ante assumptions based on the ex-post experience and shall make adjustment to these assumptions, where necessary.
Investment firms shall provide annual ex-post information about all costs and charges related to both the financial instrument(s) and investment and ancillary service(s) where they have recommended or marketed the financial instrument(s) or where they have provided the client with the KID/KIID in relation to the financial instrument(s) and they have or have had an ongoing relationship with the client during the year. Such information shall be based on costs incurred and shall be provided on a personalised basis.
Investment firms may choose to provide such aggregated information on costs and charges of the investment services and the financial instruments together with any existing periodic reporting to clients.
Investment firms shall provide their clients with an illustration showing the cumulative effect of costs on return when providing investment services. Such an illustration shall be provided both on an ex-ante and ex-post basis. Investment firms shall ensure that the illustration meets the following requirements:
the illustration shows the effect of the overall costs and charges on the return of the investment;
the illustration shows any anticipated spikes or fluctuations in the costs; and
the illustration is accompanied by a description of the illustration.


COSTS AND CHARGES
Delegated Regulation Annex II
Identified costs that should form part of the costs to be disclosed to the clients[footnoteRef:6] [6:  It should be noted that certain cost items appear in both tables but are not duplicative since they respectively refer to costs of the product and costs of the service. Examples are the management fees (in table 1, this refers to management fees charged by an investment firm providing the service of portfolio management to its clients while in Table 2 it refers to management fees charged by an investment fund manager to its investor) and broker commissions (in Table 1, they refer to commissions incurred by the investment firm when trading on behalf of its clients while in Table 2 they refer to commissions paid by investment funds when trading on behalf of the fund).] 

Table 1 - All costs and associated charges charged for the investment service(s) and/or ancillary services provided to the client that should form part of the amount to be disclosed
One-off charges related to the provision of an investment service
All costs and charges paid to the investment firm at the beginning or at the end of the provided investment service(s).
Deposit fees, termination fees and switching costs[footnoteRef:7]. [7:  Switching costs should be understood as costs (if any) that are incurred by investors by switching from one investment firm to another investment firm.] 

On-going charges related to the provision of an investment service
All on-going costs and charges paid to investment firms for their services provided to the client.
Management fees, advisory fees, custodian fees.
All costs related to transactions initiated in the course of the provision of an investment service
All costs and charges that are related to transactions performed by the investment firm or other parties.
Broker commissions[footnoteRef:8], entry- and exit charges paid to the fund manager, platform fees, mark ups (embedded in the transaction price), stamp duty, transactions tax and foreign exchange costs. [8:  Broker commissions should be understood as costs that are charged by investment firms for the execution of orders.] 


Any charges that are related to ancillary services
Any costs and charges that are related to ancillary services that are not included in the costs mentioned above.
Research costs.
Custody costs.
Incidental costs
Performance fees.
Table 2 - All costs and associated charges related to the financial instrument that should form part of the amount to be disclosed
One-off charges
All costs and charges (included in the price or in addition to the price of the financial instrument) paid to product suppliers at the beginning or at the end of the investment in the financial instrument.
Front-loaded management fee, structuring fee[footnoteRef:9], distribution fee. [9:  Structuring fees should be understood as fees charged by manufacturers of structured investment products for structuring the products. They may cover a broader range of services provided by the manufacturer.  ] 

On-going charges
All on-going costs and charges related to the management of the financial product that are deducted from the value of the financial instrument during the investment in the financial instrument.
Management fees, service costs, swap fees, securities lending costs and taxes, financing costs.
All costs related to the transactions
All costs and charges that incurred as a result of the acquisition and disposal of investments.
Broker commissions, entry- and exit charges paid by the fund, mark ups embedded in the transaction price, stamp duty, transactions tax and foreign exchange costs.
Incidental costs
Performance fees

[bookmark: bmkDocRef2_2][bookmark: bmkAsset2_2][bookmark: bmkDocID2_2]FMFS/072735-00007/CXMS/SJWA  WIHI(LDN7W25392)	4	L_LIVE_EMEA1:33549844v2
[bookmark: bmkDocRef2_3][bookmark: bmkAsset2_3][bookmark: bmkDocID2_3]FMFS/072735-00007/CXMS/SJWA  WIHI(LDN7W25392)	4	L_LIVE_EMEA1:33549844v2
[bookmark: bmkDocRef2_1][bookmark: bmkAsset2_1][bookmark: bmkDocID2_1]FMFS/072735-00007/CXMS/SJWA  WIHI(LDN7W25392)	4	L_LIVE_EMEA1:33549844v2
image1.png
Simmons & Simmons
MIFID2 Manager




