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The Technology and Construction Court has now handed down two judgments on post-Grenfell cladding matters (Martlett v Mulalley and LDC v Downing & ESL). These give a very clear indication of the

way in which the Court will address arguments that we see repeated in the many non-litigated but still live cladding claims. This placemat identifies the key issues argued and determined by the Court so

far, and summarises the position adopted by the TCC.

Attempting to argue that an external wall adequately
resists the spread of fire where a party cannot show
compliance with the Building Regulations by a
recognised means is very unlikely to succeed.

Reasonable skill and care and absolute obligations are
compatible and should be read together. The reasonable skill
and care obligation is a minimum standard. It does not dilute
the more onerous absolute obligation. Be wary of mandatory
language in a contract. If the works “shall” or “will” comply with
Building Regulations, this is likely to be interpreted as an
absolute obligation. Even non-mandatory language, such as
“could be adopted” will be seen as a “strong exhortation” in the /
context of fire safety in high-rise properties. /

BBA Certificates and other industry standard materials are a useful aid in
assessing the technical compliance of a product and will be relevant
when considering negligence allegations. However, it is not reasonable to
take them at face value. If there is an anomaly within the document it
should be investigated so the specifier is clear that the product complies.
At the very least satisfactory confirmation of compliance must have been
sought.

The Court is looking for clear indications that the professional has
considered compliance issues. Attempts to extrapolate from other
tests on similar wall build ups are likely to be treated with caution by
the Court.
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