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Attempting to argue that an external wall adequately 
resists the spread of fire where a party cannot show 
compliance with the Building Regulations by a 
recognised means is very unlikely to succeed.
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The ‘Bolam’ defence will only come to the aid of a 
Defendant if it can show the relevant risks were assessed 
and a logical and reasoned decision made. Pointing to 
others who have made the same mistake, absent this 
reasoned consideration of risk, will not trigger the ‘Bolam’ 
defence. “A defendant is not exonerated simply by proving 
that others were just as negligent” (Martlett – para 271).

BBA Certificates and other industry standard materials are a useful aid in 
assessing the technical compliance of a product and will be relevant 
when considering negligence allegations. However, it is not reasonable to 
take them at face value. If there is an anomaly within the document it 
should be investigated so the specifier is clear that the product complies. 
At the very least satisfactory confirmation of compliance must have been 
sought.

Where there are two versions of the same 
document, more weight should be placed on the 
most recent version, especially where there are 
important differences. (Martlett – para 105)

The Court is looking for clear indications that the professional has 
considered compliance issues. Attempts to extrapolate from other 
tests on similar wall build ups are likely to be treated with caution by 
the Court.

The Court will not look kindly on criticism of a Claimant's actions by a 
Defendant in breach: “where the sufferer from a breach of contract 
finds himself in consequence of that breach placed in a position of 
embarrassment the measures which he may be driven to adopt to 
extricate himself ought not be weighed in nice scales at the 
insistence of the party whose breach of contract has occasioned the 
difficulty. It is often easy after an emergency has passed to criticise 
the steps which have been taken to meet it, but such criticism does 
not come well from those who have themselves created the 
emergency”. (Martlett – para 300)

The defects must be an effective cause of the need to carry out 
remedial work. That does not mean that they must be the 
"dominant" cause. (Martlett – para 282). Changes in legislation, do 
not prevent recovery. 

Reasonable skill and care and absolute obligations are 
compatible and should be read together. The reasonable skill 
and care obligation is a minimum standard. It does not dilute 
the more onerous absolute obligation. Be wary of mandatory 
language in a contract. If the works “shall” or “will” comply with 
Building Regulations, this is likely to be interpreted as an 
absolute obligation. Even non-mandatory language, such as 
“could be adopted” will be seen as a “strong exhortation” in the 
context of fire safety in high-rise properties.

The Technology and Construction Court has now handed down two judgments on post-Grenfell cladding matters (Martlett v Mulalley and LDC v Downing & ESL). These give a very clear indication of the 
way in which the Court will address arguments that we see repeated in the many non-litigated but still live cladding claims. This placemat identifies the key issues argued and determined by the Court so 
far, and summarises the position adopted by the TCC.   
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