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Dear Michael and Tom 

 

CP21/12: response of Simmons & Simmons LLP 

Simmons & Simmons LLP welcomes the opportunity to respond to the important proposals 
regarding the Long-Term Asset Fund (LTAF) set out in CP 21/12 (the CP). For our replies to the 
specific questions raised in the CP, please see the Annex below. 

Simmons & Simmons has long supported the development of a suitable regime which enables 
much broader access to long-term and productive capital vehicles.  

As you know, we are actively represented on both the Steering Committee and Technical Expert 
Group of the Bank of England / HMT / FCA Productive Finance Working Group and have actively 
engaged with our clients on this topic, informing our responses to both the HM Treasury 
consultation on the tax treatment of asset holding companies (see our response here) and to its 
wider Call for Input on the future of the UK’s funds regime (please see here). 

The prospect of vehicles with potentially very long notice periods and highly restricted liquidity is 
very interesting for the traditional closed ended / private fund market, as well as offering valuable 
choice and opportunity for enhanced returns to a wide range of investors. 

Whilst there is certainly much to consider in the detail, we welcome the proposals in the CP. The 
overarching approach of creating an “enabling regime” is the correct one and the adoption of 
principles, rather than strict rules, is appropriate given the breadth and nature of the underlying 
asset classes. That said, challenges remain and, in particular, Defined Contribution (DC) pension 
schemes (as the primary market – at least, initially) will need to consider how to manage the 
relatively low liquidity and potentially higher charging structures presented by the LTAF. The 
individual pension saver has a long-term investment horizon, but each DC scheme needs to retain 

https://www.simmons-simmons.com/en/publications/ckljoplq40pps0a582fhrdk80/uk-asset-holding-companies-consultation-simmons-simmons-response
https://www.simmons-simmons.com/en/publications/cknr9d38z153e0a977f1sz2ip/shaping-the-future-of-the-funds-regime


 
 
 

liquidity within the overall portfolio to allow its membership to realise their investments when 
required (for example, transferring to another pension scheme).  

Regulatory reform, of course, is not the end of the story. Just as important, DC pension scheme 
trustees and other operators will need to be persuaded that investment for their default 
arrangements in the LTAF is not merely permitted but is also positively beneficial for their 
underlying investors notwithstanding higher associated costs which are attendant on this type of 
investment. We agree with the conclusion (at para 2.19 of the CP) that some DC pension 
schemes “lack the confidence to invest in illiquid assets” – and, in our view, active support for the 
LTAF from the Pensions Regulator, including detailed guidance to pension scheme trustees on 
how to incorporate LTAF into their default fund structure, will be key to take-up.  

So, too, will engagement by platform providers, in particular, adapting their platforms for less liquid 
structures– such providers are the primary (and, for many smaller schemes, the only) route to 
access investment options. We are reassured that this point is specifically recognised by the FCA 
in para 1.5 of the CP and in its on-going work in this area. 

Another crucial aspect, if the LTAF regime is going to be successfully adopted by managers and 
investors, is to get the tax treatment right, not just for the funds themselves but also for any vehicles 
through which they invest and hold assets. This will include taking steps to secure that the tax 
regime to which the LTAF is subject achieves effective tax neutrality for investors such as pension 
funds and sovereign wealth funds, compared with the position if they invest directly in the underlying 
assets, as well as ensuring that management and other services provided by the manager and 
other key service providers to the LTAF are zero rated for UK VAT purposes, putting the LTAF in 
an equivalent position to funds established in other jurisdictions and managed by UK investment 
managers.  In addition, given the possible need for “below the LTAF” holding structures, adoption 
of a simple, clear and certain tax regime for UK asset holding companies is also an important 
consideration. 

Conclusion 
 
We welcome the FCA’s proposals for the LTAF and are confident that such a vehicle fills a gap in 
the market as far as the UK funds sector is concerned. We believe that allowing access to private 
market opportunities to the professional and “intermediated retail” sector is a valuable step 
towards enabling stable, long term returns which will at the same time help drive the recovery 
from the COVID-19 pandemic. We believe that the FCA has overall struck the correct balance 
between investor opportunity on the one hand and investor protection on the other. 
 
We welcome the open approach taken by the FCA in relation to its proposals for distribution of the 
LTAF and in that spirit we have offered thoughts in this area in particular as to where we feel 
adjustments and improvements can be made to improve the attractiveness of the product for 
distributors whilst retaining appropriate checks and balances for retail distribution. 
 
A key concern, though, is that, no matter how well constructed the product rules may be, there are 
factors outside the current consultation that may mitigate against the success of the LTAF. Although 
we appreciate that the issue is somewhat out of the FCA’s hands, we would urge all parties involved 
with the LTAF to take forward positive messaging from the outset to encourage trustees of DC 
pension schemes and other key decision-makers in the allocation chain to actively consider 
investment in productive finance more broadly and the LTAF specifically. We would also encourage 
the FCA to continue to work closely with the Department of Work and Pensions and with the asset 
management industry to consider how productive finance investments including the LTAF can be 
accommodated within DC pension schemes given the constraints of the charge cap. A significant 
‘push’ from government is likely to be needed to ensure that the LTAF succeeds from the outset 
and we are looking forward to working with our clients to launch these new funds. 
 



 
 
 

We hope that the comments above and in the Annex below are helpful to the FCA in its thinking. 
We would be happy to answer any questions you may have in respect of the answers given (or in 
any other way).      
 

Yours sincerely 

 

 

 

 

Neil Simmonds 
Partner 
Simmons & Simmons LLP 

 

 

 

 

 

 

  

 

  



 
 
 

Annex 

 

Simmons & Simmons’ responses to questions posed in CP21/12 

 

1. Do you consider that these proposals raise any equality and diversity issues?  

If so, please provide further details and suggest action we might take to address these. 

We make no comment in respect of this question. 

2. Do you agree that clear disclosures and additional governance (as set out in 3.9-3.13 and 3.39-3.43), in 
addition to the existing rules, provide appropriate levels of protection for potential investors in an LTAF?  

 If not, what alternative approach would you suggest? 

We agree that it is important for investors in an LTAF to have confidence in the competence and integrity of the AFM and 
that a senior approved person within the AFM should have responsibility of oversight, as proposed in para 3.11.  

As we argued in our response to HM Treasury’s Call for Input, we also think the best approach is to provide clear 
disclosure to investors so they can then make an informed choice whether or not to invest.  

We would, however, make the point that the enhanced governance regime that is to be applied to the LTAF must come 
with some attendant regulatory “dividend” in the form of a more permissive distribution regime than applies to QIS or 
less-regulated CIS. The current suggestion that the LTAF be subject to the non-mainstream pooled investment rules 
(NMPI) in COBS 4.12 does not recognise that level of enhanced governance.  

We have heard very clearly from those of our clients who are private banks or private wealth managers that, if the LTAF 
is required to operate within the NMPI rules, they will not be interested in the product for their clients. They find the NMPI 
rules unduly restrictive and many do not use them because of that. (See also our comments in response to Q8., below)  

Others who do currently use the NMPI rules tell us that they see no advantage in using the LTAF in client portfolios when 
they can access less-constrained private markets vehicles already. They would be interested in the LTAF only if it opens 
up a new or different section of the investing population. Based on the feedback we consider it is hard to see the LTAF 
being taken up by private wealth managers if the NMPI rules are the sole regulatory environment within which the LTAF 
can be sold. 

For our comments on specific items, see our answers below. 

3. Do you agree with the detailed requirements (on purpose, investment powers, borrowing, valuation, 
redemptions and subscriptions, due diligence, knowledge, skills and experience, and reporting) which we 
propose for the LTAF? 

 If not, which requirements do you not agree with, and why? What alternative requirements would you 
suggest? 

In general, we agree that the proposals discussed in paras 3.14 to 3.38 and 3.44 to 3.45 of the CP are sensible and 
form the foundation for a workable fund vehicle.  

We would, though, note the following views: 

Purpose 

We fully agree that the rules on the investment in long term assets should be set out at a high level and should not be 
overly prescriptive.  

We welcome the fact that, in COLL 15.1.3G(2), the FCA makes clear its general expectation that an LTAF should hold 
a minimum of 50% of the scheme’s value in unlisted securities, other long-term assets or other collective investment 
schemes (CIS) investing in such assets. This provides a sensible and workable steer, which gives some meaning to 
the inclusion of “long term” in the LTAF name and the purpose of the regime. By not making this a rigid threshold, 
however, the FCA rightly avoids placing artificial pressure on the AFM to adjust the mix of assets held by the scheme 
simply to comply with the rules (rather than as a result of market conditions). 



 
 
 

Investment powers 

• Prudent Spread of Risk (PSOR) 

The FCA is proposing that LTAF maintain a prudent spread of risk (“PSOR”). This matches the requirement 
applicable to UCITS and NURS – see COLL 5.2.3R(2) and COLL 5.6.3R(2) respectively. However, given the 
purpose of the LTAF regime (which will allow a wide range of investment strategies) and the fact that on current 
drafting the LTAF will be available only to the same constituency of retail investors as the QIS, we do not consider 
it appropriate to impose the PSOR standard to LTAFs. Instead, we consider that the more appropriate standard 
would be to require a spread of risk (taking into account the investment objectives and policy of the LTAF). This 
would be in line with the requirement applied for the QIS in COLL 8.4.2R. 

However, should the FCA agree with the suggestion made by us elsewhere in this response (and by others), to 
broaden the accessibility of the LTAF to other categories of retail investor we can see the argument for applying the 
PSOR standard. If the PSOR standard is to be applied to the LTAF, we note that the proposed wording in COLL 
15.6.3R does not provide the 24 month “grace period” intended (as referred to in para 3.17 of the CP). COLL 
15.6.3R(2) does allow a 24 month delay in respect of rules relating to limits on investments held by the scheme (i.e., 
the ‘spread” rules), but the proviso at the end of COLL 15.6.3R(2) – namely that the AFM must comply with COLL 
15.6.3R(1) during the 24 month period –  applies a requirement to provide a PSOR at all times. Consequently, to 
achieve the FCA’s stated purpose, it would be necessary to amend the proposed rule to provide the 24-month delay 
to the requirement for the AFM to ensure there is a PSOR. 

• Loan origination 

We agree with the FCA’s overall concern to avoid potential conflicts of interest.  

However, as currently drafted, COLL 15.6.8R(2)(c) would have the effect of preventing co-investment, which is a 
feature of this market that is often commercially required by investors. Indeed, investors in institutionally-targeted 
credit funds typically regard co-investment by the manager or affiliates of the manager as a key demonstration of 
alignment of interests – ‘skin in the game’ - and the LTAF regime should permit replication of this (to our mind, 
desirable) feature.   

As a result, we believe that this restriction should be amended in order to (in effect) carve out “commercial interests” 
of such persons which arise by way of an investment in, or alongside, the LTAF.  

• Investment in other CIS 

We believe that the proposed rule COLL 15.6.9R is too prescriptive. 

 The effect of the requirement in COLL 15.6.9R(1)(b)(iv) that the second scheme must operate in accordance with 
the principle of PSOR is an unwelcome and unnecessary extension of the PSOR requirement, which should apply 
only at the level of the LTAF as a whole.  

 In fact, the obligation under COLL 15.6.9R(1)(b)(iv) appears to make COLL 15.6.9R(1)(b) as a whole largely 
irrelevant as the PSOR standard currently only applies to UCITS and NURS and we therefore expect there will be 
a very small number of schemes that seek to achieve a PSOR and can provide exposure to long term assets. We 
note that no other holdings of the LTAF would, alone, provide a PSOR and it is the AFM’s role to make investment 
in a sufficient range of assets such that there is a PSOR at the level of the LTAF.  

 We can only assume that the FCA does not, in fact, intend that potential second schemes which are unregulated 
CIS would have to voluntarily impose a standard of PSOR on themselves in order to attract investment from an 
LTAF (although this seems to be the consequence of the way COLL 15.6.9R is currently drafted). The way the term 
“collective investment scheme” is defined in s.235 of FSMA means that, in this context, it has potentially extremely 
broad application. As a result, COLL 15.6.9R(1)(b)(iv) has the potential effect of applying a PSOR standard to an 
array of “schemes”, including those which, for entirely proper reasons, may have only a single asset.   

 Consequently, in our view, this requirement is best deleted. 

Borrowing 

• Borrowing limit 

We agree that the limit on borrowing should be set somewhere between the 10% allowed for NURS and the 100% 
permitted for QIS. Given that the intended investor base for the LTAF is closer to that of the QIS than to a NURS, 
however, we believe 30% is too low and would propose 50%. We would not expect many strategies or funds to 
require the higher level of leverage and, of course, the AFM would be under no obligation to borrow up to that limit 
but would at least be able to do so where this was commercially justified. 



 
 
 

As a minor matter, we note that 30% is the same as that allowed under the ELTIF Regulation but feel that there 
may be some benefit in keeping the rules around the LTAF and the UK LTIF regimes as distinct from each other as 
possible.  

• Borrowing beneath the LTAF 

It would be helpful to have the FCA’s express confirmation (or, at least, guidance) that borrowing at levels beneath 
the LTAF itself i.e., at asset level is permitted and not impacted by the fund-level borrowing restriction. 

Valuation 

• Valuation frequency 

Our view is that a monthly valuation is too frequent. Given the long-term nature of the assets targeted by LTAF, 
such frequent valuation may well be largely meaningless and will impose unnecessary costs on investors.  

Instead, we believe that the valuation requirement should be tailored more to the fund’s frequency of dealing (which, 
in turn, should reflect the liquidity of its underlying assets).  We could see an argument for a baseline requirement 
for, perhaps, annual valuations, i.e., a fund that deals annually or less frequently would have an annual valuation, 
while a fund that deals more frequently would have to value at least quarterly (or monthly, where underlying liquidity 
demands it). At the same time, we recognise that, in practice, commercial demand may mean that more frequent 
valuations may well be required for the DC investor environment in order to permit savers to get access to their 
assets or transfer funds out. That should though be a determination made by the manager/ product manufacturer 
in designing its product for its target market. 

• Valuer 

The proposed rules on who carries out valuation provide that, in order for an AFM (rather than an external valuer) 
to carry out valuation, the depositary must determine “without qualification that the authorised fund manager 
possesses the knowledge, skills and experience required” (emphasis added).  

We consider this to be too high a hurdle for depositaries, going well beyond their current oversight role and their 
area of expertise such that they will refuse to make such a determination. This will have the ultimate effect of 
preventing AFMs from carrying out the valuation function themselves. Using external valuers will likely significantly 
increase costs for the LTAF such that they may become less attractive. Further, there is a risk that there are no 
external valuers that would be willing to value certain assets held by an LTAF. A reasonable compromise might be 
for the board of the AFM to make the determination instead of depositaries.  

We suggest that either (a) the final rule does not require the determination to be made ‘without qualification’ or (b) 
the FCA provide guidance as to what this means in practice. 

Redemptions and subscriptions 

We agree with the FCA’s proposals in this area.  

We strongly support the possibility of some LTAFs being highly illiquid, in circumstances where the underlying 
investments require this and where that liquidity profile is clearly indicated to (and demanded by) investors.  This could, 
in our view, include the possibility of LTAFs with a single redemption point (possibly with earlier discretionary  redemption 
windows where liquidity may be offered should the portfolio permit).  This is, in effect, in line with the model currently 
enjoyed by institutional investors in unregulated funds, which has developed to reflect the commercial reality of, for 
instance, infrastructure equity investments.  

While we do not believe such a structure would be prohibited by COLL 15.8.11 G / COLL 15.8.12 R, (or by the 
requirement to permit redemptions “upon request” at a price “related to” NAV, for example, in Regulation 15(11) of the 
OEIC Regulations 2001), it would be useful to the industry if the point could be specifically addressed in guidance.  

Whilst it is true that (a) only larger DC schemes will, perhaps, be capable of managing liquidity within the schemes 
themselves such that investment in very infrequently dealing LTAFs is feasible within a large balanced portfolio and (b) 
that smaller schemes may need/ prefer to gain exposure to more liquid LTAFs, we consider that this is again a 
commercial point that ought to be dictated by investor needs and the liquidity in the asset base and so left to the market 
to decide from a range of liquidity profiles. 

Investment due diligence 

As the CP notes, full-scope UK AIFMs are currently subject to rules derived from the AIFMD Level 2 Regulation, Article 
18 of which requires a ‘high standard’ of diligence in the selection and ongoing monitoring of investments in their AIFs. 



 
 
 

These requirements are familiar to AIFMs and in general work well. We do not believe that additional requirements are 
necessary or warranted.  

In particular, the proposed rule in COLL 15.6.9R(2) that the AFM must carry out due diligence on a second scheme and 
has taken reasonable care to ensure that the second scheme “complies with relevant legal and regulatory requirements” 
is (if it requires a degree of intrusive engagement with the parties involved in the operation of the schemes in question) 
unnecessarily prescriptive or (if it does not) then it is of questionable value.  

Since Article 20 of the AIMFD Level 2 Regulation relates to due diligence in the selection and appointment of 
counterparties and prime brokers, we suggest that the references in the Note to point 13 of the table at COLL 15.4.5R 
and at COLL 15.6.11G(4) should be to Articles 18 and 19 (only).  

Knowledge, skills and experience 

We agree with the proposal to limit management of an LTAF to firms authorised as full-scope UK AIFMs, at least as an 
initial step. 

We see arguments both for and against widening this in future to allow small authorised AIFMs – and would welcome a 
discussion on this as and when the LTAF regime is firmly established.   

Reporting 

We anticipate that many LTAFs will have nothing to report in any given quarter and believe that (unless the specific 
circumstances of the LTAF require it) quarterly reporting would be unnecessarily frequent and could lead to unwarranted 
costs – a matter to which LTAFs may be expected to be particularly sensitive given the fee cap at DC plan level. 

Instead, where the investment activity/profile of the fund does not require greater frequency, we believe that half-yearly 
and annual reporting would be sufficient in terms of ensuring appropriate investor transparency and protection.  

That said, we recognise the commercial reality that each DC pension fund may have its own reporting cycle and that this 
might not necessarily “fit” with that of the LTAF. As a result, DC Funds may prefer quarterly reporting and this should be 
permitted (but not required). 

4. Do you have any other observations on the proposed regime for LTAFs? 

We refer to our response to HM Treasury’s recent Call for Input in respect both of (a) the overall approach we would wish 
to be taken to the UK’s fund regime and (b) more specifically, our preference as to how the LTAF would fit within this. 

In the context of the CP, we would mention the following issues specifically: 

• We agree with the FCA that the overall regulatory approach should be as light touch as possible while maintaining 
an acceptable level of investor protection, primarily through appropriate disclosure to investors. 

• We also agree that the AIFMD is a sensible basis on which to model requirements for managers of LTAFs but, to 
keep as competitive an edge as possible, would be keen that these provisions are not gold plated 

• We know from our clients how important it is that they can rely on being able to launch a new fund quickly. In terms 
of the time taken to gain authorisation, a one-month target (backed up by a Service Level Agreement, rather than 
legal requirement) is very much on the long side when compared with rival products elsewhere.  As mentioned in 
our response to the Call for Input, our clients see the Irish and Luxembourg regulators able to deal with applications 
for fund approval more quickly. We would urge the FCA to look closely at this point – a week would be an ideal 
target, which is achievable if the FCA allows some form of solicitor sign off or self-certification of documents and 
engages with firms ahead of submission of a formal application. 

• We appreciate that HM Government’s determination to have an LTAF launched by the end of this year has 
somewhat accelerated timeframes. As a result, we understand that the FCA has adopted a ‘two-step’ approach – 
first, create a regime which works in the short term, then expand it at the appropriate stage.  

We would strongly suggest that the success of the product depends on early take up by the investor community 
and we fear that investment by significant numbers of DC schemes may not be forthcoming in the short term as 
plan operators and DC scheme trustees who perhaps move more slowly and who will take time to adopt the new 
investment proposition represented by the LTAF.  

If there is an acceptance that the access points for retail investors will be extended in time, we would suggest there 
is a strong incentive to do so as a first step rather than as a second. Please see below for more detailed comments 
in relation to distribution. 

https://www.simmons-simmons.com/en/publications/cknr9d38z153e0a977f1sz2ip/shaping-the-future-of-the-funds-regime


 
 
 

• We would strongly suggest that the necessary legislative amendments be made as part of the HMT UK Funds 
Review such that LTAFs may take the form of closed ended funds.  

• Although not a matter for the FCA, we encourage the FCA to continue its dialogue with HM Treasury and HM 
Revenue & Customs to ensure that the UK tax regime applicable to LTAFs (and any vehicles through which they 
may invest) is fit for purpose, providing managers and investors with a simple, clear and certain tax regime that at 
a minimum places them in no worse position than where a fund established in another jurisdiction is used, and 
which ideally will encourage the adoption of LTAFs and their attractiveness to investors. 

5. Do you agree with our proposals to allow investments in LTAF for default arrangements of DC schemes if 
the conditions as outlined above are satisfied?  

 If not, how would you change them to make them more workable for DC default arrangements? 

Yes – we agree that, since DC pension schemes tend to construct a “fund of funds” for their default arrangements, 
permitting LTAFs to be 100% illiquid is crucial. 

As noted in the CP, however, this will leave the trustees of trust-based occupational pension schemes (and operators of 
other workplace pension schemes) to decide on the proportion of the default arrangement that is to be invested in LTAF. 

Against this background, it will be essential for the Pensions Regulator to issue detailed guidance to pension fund trustees 
on how best to incorporate LTAF within their default fund and give a regulatory push to do so. Without it, we fear that 
there will be inertia (particularly amongst smaller DC pension funds). 

6. Are there any assets which can be included in an LTAF which may be of concern regarding wider use for 
DC schemes?  

 If so, which assets are you concerned about and why, and how would you mitigate the risk involved? 

We have no particular concerns in this regard. 

7. Do you agree that LTAFs should initially be treated as QIS for distribution purposes?  

 Do you agree that LTAFs should be subject to the same guidance as QIS on sophisticated and high net 
worth retail investors?  

 If not, what alternative approach would you propose? 

We do not agree that, even initially, LTAFs should generally be treated the same as QIS for distribution purposes and 
we would strongly suggest recognition be given from the beginning of the enhanced governance built into the LTAF 
product regulations to allow promotion to a broader section of the “sophisticated” retail market.  

A starting point might be to permit the LTAF to be promoted within the context of an advisory relationship using the 
“complex product” rules in COBS 10A together with a designation of the LTAF for “advanced retail” under the PROD 
rules on product governance.  

To reiterate, we do not consider it necessary or appropriate for the LTAF to be subject to the same rules and guidance 
as QIS on sophisticated and high net worth retail investors.  

We have been told in the clearest possible terms by a number of major private wealth/ private banking clients that there 
is little or no point to them launching or using an LTAF in client portfolios where other less-regulated products can already 
be accessed. If you can only sell it to the same investor base as you can a QIS there is no “regulatory dividend” from the 
enhanced governance that the LTAF will be subject to. That will create a disincentive for private wealth distribution that 
will harm the “brand” of the LTAF that will not easily be overcome in any “second wave” when and if the rules are opened 
up for greater retail access.  

The experience of the ELTIF demonstrates how hard it is for any new product to overcome a flawed initial phase of 
introduction. 

8. Do you see any barriers within the existing NMPI rules that will prevent the LTAF from being distributed to 
the target market set out in 5.4?  

 If so, please provide details and evidence of the barriers. 



 
 
 

Anecdotal reaction from our clients underlines that they do not regard the NMPI rules as they stand to be a workable 
channel for fund promotion more widely nor as an attractive basis for distribution of LTAFs more specifically. 

The FCA’s NMPI rules can be labyrinthine and serve to undermine the attractiveness of the UK’s fund regime as a whole. 
The general view is that the rules themselves are onerous and prescriptive, which means, in turn, that, at an 
organisational level, a large number of systems and controls must be put in place and strictly monitored. This adds 
significantly to the cost.  

We hear from some clients that they find the NMPI rules so onerous (and UK-specific) that they instead rely on 
alternatives, such as opting investors up – where appropriate - from retail to elective professional meaning some retail 
investors who could no doubt have qualified under the NMPI rules are left behind if they cannot be opted up to 
professional status.  

Others who do use the NMPI rules currently, tell us that they see no advantage in using the LTAF in client portfolios when 
they can access less-constrained private market vehicles (with, they tell us, better investor outcomes) already. They 
would, we understand, be interested in the LTAF only if it opens up a new or different section of their client base.  

Based on their feedback, it is hard to see the LTAF being taken up by private wealth managers if the NMPI rules are the 
sole regulatory environment within which the LTAF can be sold. We fully accept the need for appropriate investor 
protection, however, simplification of the rules and limiting their application to circumstances where they are warranted 
would mean less expense with no reduction in protection.  

There is therefore, a danger that, if the distribution model is wrong, the wealth management sector would view LTAFs as 
being restricted to essentially no more than a DC contribution investment under the permitted links rules.   

In addition, there are issues with the NMPI rules when it comes to the advice market (in particular, in the context of 
proactive advice).   

Where a firm has a proactive advisory relationship with a client and has identified an NMPI as suitable for, and meeting, 
that client’s needs, it seems illogical to us that the firm cannot promote the NMPI to that client but can promote it to a 
different client which has specifically solicited the firm’s advice.  

Relevant to the wider issue of distribution of the LTAF but straying, perhaps, a little outside the strict limit of the matters 
currently under consultation, we would also argue that the NMPI exemption for promoting in response to solicited advice 
should be extended to the situation where a client is in an advisory relationship with a firm, and the relationship involves 
either (a) periodic portfolio reviews or (b) on-going portfolio monitoring obligations, which lead to personal 
recommendations.  

This would ensure that the client gains a layer of investor protection through the imposition of suitability rules, while 
gaining access to a wider range of products, which may better meet the client’s needs. To enhance this protection, the 
rules might be adjusted to  

• permit a sale only where a positive personnel recommendation has been given and a suitability letter has been 
provided to the client and/or 

• imposing additional specific content requirements for the suitability letter, to ensure that the client is aware of the 
issues which the FCA deems important (e.g. explaining the limited liquidity and why that is suitable). 

9. Do you think that the LTAF should be available for promotion more widely than to retail investors 
permitted to invest in NMPI?  

 If not, why not? 

Yes. In our view, LTAFs would be suitable for promotion to (at least) advised retail investors. 

The fact that an investment is illiquid or has infrequent redemptions does not, of itself, makes the investment complex 
or more risky – we would see complexity and risk as being more a factor of the investment strategy employed.  

We would note that, under the ELTIF Regulation, a retail investor with a portfolio of up to EUR 500,000 is allowed to 
invest up to 10% of this (subject to a minimum investment of EUR 10,000), provided he or she is advised.  

On balance, we would prefer the proposal in paras 5.19 and 5.20 of the CP to treat LTAFs in the same category as a 
non-readily realisable security (NRRS), with ‘restricted investors’ as defined under COBS 4.7.10R then able to invest 
under NRRS rules.  



 
 
 

As a general point, the NMPI rules are intended to restrict retail access to unsuitable, offshore unregulated products. 
Since the LTAF is both an onshore and a regulated product, we cannot see that it is logical or proportionate to apply 
the same rules with LTAFs benefitting from better treatment than NMPI rules currently give. 

10. To what extent do you think the appropriateness assessment would help to protect retail investors in the 
LTAF? 

We agree that LTAFs should not be distributed to retail investors without restriction but we also believe that the robust 
level of governance built into the LTAF means that some form of retail access beyond the NMPI rules should be feasible 
and desirable.  

In our view, LTAFs and the underlying assets in which they invest are not, in themselves, necessarily too risky or too 
complex an investment for retail investors.  Although, of course, some LTAFs will invest in risky assets, it is too simplistic 
to equate less liquidity with greater risk - many longer-term assets are inherently less volatile and less risky than some 
public market investments. 

Given that, in relation to making them available to retail investors, the main issue for many LTAFs will likely be that their 
investment will not be redeemable at short notice, we agree that the appropriateness assessment (or suitability 
assessment for those investing pursuant to advice) would help protect investors and we agree that COBS 10A should 
form the basis of the distribution rules for LTAF. 

11. Do you think that the NRRS regime would work as a way of restricting investment in LTAFs, permitting 
them to be promoted to restricted investors?  

 If not, why not? 

Yes – we believe rules on the maximum percentage of investable assets that can be invested in an LTAF would work 
and could usefully be accommodated within the regime for permitting retail promotion of the LTAF in conjunction with 
the rules on complex investments in COBS 10A and/ or the PROD rules on product governance. 

12. Do you think that a minimum level of investment from professional clients would provide sufficient 
protection for retail investors?  

 If so, what would an appropriate minimum level be? 

No. We do not consider there to be convincing reason to justify mandatory co-investment.  

Indeed, it may be unattractive to some professional investors to be invested in the same fund as retail investors given 
the likely larger amounts of capital they will be investing and the terms they will require in consequence.  

Managers are, therefore, likely to wish to continue to provide separate products or the professional and retail markets 
(treating DC pension schemes as not “professional” for these purposes). This is not necessarily a problem – it is simply 
a feature of commercial reality. It is also dangerous to assume that, simply because terms are acceptable to professional 
investors (who are looking to their own interests and have a higher degree of sophistication), they will be suitable for less 
sophisticated investors.  The LTAF regime should be set as a regulatory regime appropriate to its intended broad universe 
of investors rather than relying on professional investors to provide a secondary “halo” effect for a class of investors to 
which they do not belong. 

13. What changes would need to be made to the FAIF regime to enable FAIFs to operate a portfolio of LTAFs?  

The FCA might consider a range of options, including: 

• amendment to COLL 5.6.10R in order to allow a NURS to invest in an LTAF as a permitted second scheme within 
the 20% limit for unapproved CIS and 

• relaxation of the circularity rule for LTAFs that invest in other CIS - LTAFs may well invest through holding vehicles, 
which themselves could constitute CIS, meaning that the so the restriction in COLL 5.7.7R(2) might cause an issue 
in respect of LTAFs. 

14. What other options could we consider to make the promotion of the LTAF to retail clients more 
appropriate? 



 
 
 

We believe that LTAFs should be made available to retail investors only where these have been advised. We see no 
logical justification for permitting one form of intermediated retail investment (DC pension schemes), which relies upon 
the intervention of fiduciaries such as trustees, over another in the form of advised retail.  

With appropriate checks and balances - such as the use of a maximum proportion of investible assets (cf the NRRS 
rules) and the target market signposting of the LTAF for advised retail - we feel that the advisory channel could be an 
appropriate avenue for allowing cautious exposure for the retail investor to longer-term assets. 

15. Who else do you think the LTAF should be capable of being marketed to, and why?  

 What are the barriers currently preventing this from happening? 

We consider that limited exposure to the LTAF for NURS is desirable and would be permitted within the constraints of 
COLL5.6.10R (1)(e) but, if our suggestions elsewhere in this response were accepted we would suggest that some 
amendment to COLL 5.6.10R(2) and (3) would then be necessary.  

In addition, we consider that a NURS operating as a FAIF should be permitted to invest in LTAFs, or portfolios which 
include LTAFs. In order to allow this, we believe that COLL 5.7.7 R (2) would need to be amended to remove the 
prohibition on a second scheme investing more than 15% of its value in other CIS. 

16. Do you think we should enable wider use of the LTAF as a permitted link or conditional permitted link to 
long-term contracts of insurance?  

 What do you see as the main obstacles to this and how would you resolve them? 

We have had the benefit of advance sight of the draft response from the Investment Association and support the points 
made by them in relation to this question. 

17. Do you have any views on how permitted links might be expanded to other fund structures or direct 
investments in illiquid assets? 

We have had the benefit of advance sight of the draft response from the Investment Association and support the points 
made by them in relation to this question. 

18. Do you have any comments on our cost benefit analysis? 

We make no comment in respect of this question. 

 


