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COMPARISON BETWEEN
ESMA Technical Advice (19 December 2014)
vs.
European Commission Draft Delegated Regulation (25 April 2016)

	
	No change or minor / immaterial change

	
	Change to be reviewed, but not requiring gap assessment to be revisited with business

	
	Significant change requiring detailed review 




	ESMA Technical Advice
Section 2.19 pages 164 to 165

	MiFID 1 implementing Directive Article 39
	Commission Draft Delegated Regulation
Article 58
	Summary of Key Changes in Commission Draft Delegated Regulation

	Paragraph 1
	N/A
	N/A
	Technical Advice paragraph 1 advises the Commission to incorporate MiFID 1 Implementing Directive Article 39 into the Delegated Regulation and modify as directed in the subsequent paragraphs.

	Paragraph 2 and 3
	Article 39
	Article 58 first paragraph

	Minor changes. Technical Advice paragraph 2 referred to entering into a “written agreement” while Delegated Regulation Article 58 refers to entering into a “written basic agreement”, which is the same as the original language used in the MiFID 1 Implementing Directive.
In addition, Article 58 applies now refers to “clients” in general, thereby amalgamating Technical Advice paragraphs 1 and 2 which refer to “professional” and “retail” clients, respectively.
NOTE: the following sentence in the original MiFID 1 Implementing Directive has not been incorporated into the Delegated Regulation:
“The rights and duties of the parties to the agreement may be incorporated by reference to other documents or legal texts.”

	Paragraph 4(i)
	N/A
	Article 58(a)
	The opening sentence in Technical Advice paragraph 4 indicates that the written basic agreement “should” set out the essential rights and obligations of the parties, while the second paragraph of Delegated Regulation Article 58 is strengthened and indicates the written agreement “shall” set out the essential rights and obligations and “shall” include the specific descriptions and statements listed.
Technical Advice paragraph 4(i) is similar to Article 58(a). Paragraph 4(i) indicates that the client agreement “should” describe the nature and extent of any investment advice, while Article 58(a) indicates that this description should be provided “where relevant”.

	Paragraph 4(ii)
	N/A
	Article 58(b)
	Minor changes – language tidy-up.

	Paragraph 4(iii)
	N/A
	Article 58(c)
	Minor changes – language tidy-up.

	Paragraph 5
	N/A
	N/A
	Technical Advice paragraph 5 [indication that the Technical Advice proposals are intended to achieve a common minimum regime in the EU and that client agreements should remain a minimum harmonisation area under MiFID 2] has not been incorporated into the Delegated Regulation. This suggests that the requirements cannot be gold-plated by individual Member States.
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Client Agreements
Technical Advice

The content of Article 39 of the MiFID Implementing Directive should be modified in the areas below.
Investment firms providing any investment service or the ancillary service specified in Annex I, Section B(1) of MiFID II[footnoteRef:1] to a new professional client after the date of application of MiFID II should enter into a written agreement, in paper or another durable medium, with the client setting out the essential right and obligations of the firm and the client. When investment advice is provided, this obligation should only apply where a periodic assessment of the suitability of the financial instruments recommended is provided to the professional client.  [1:  MiFID II Annex I Section B: “(1) Safekeeping and administration of financial instruments for the account of clients, including custodianship and related services such as cash/collateral management and excluding maintaining securities accounts at the top tier level”.] 

In addition to requirements established by Article 39 of the MiFID Implementing Directive, investment firms should enter into a written agreement with retail clients when providing (i) the service of investment advice (except when the investment firm does not provide a periodic assessment of the suitability of the financial instruments recommended to the client), and (ii) the ancillary service mentioned in Annex I, Section B(1) of MiFID II. 
The written basic agreement should set out the “essential rights and obligations” of the parties including the following: 
(i) the client agreement should describe the nature and extent of any investment advice services to be provided; 
(ii) the client agreement should state the types of financial instruments that may be purchased and sold and the types of transactions that may be undertaken on behalf of the client, as well as any instruments or transactions prohibited, in the context of any portfolio management services to be provided; and 
(iii) the client agreement should describe the main features of any custody services to be provided, including where applicable the role of the firm with respect to corporate actions relating to client securities and the terms on which securities financing transactions involving client securities will generate a return for the client. 
The proposals above are intended to achieve a common minimum regime in the European Union. ESMA considers that client agreements should remain a minimum harmonisation area under MiFID II.






Client Agreements
Delegated Regulation
Article 58
(Article 24(1) and 25(5) of Directive 2014/65/EU)
Investment firms providing any investment service or the ancillary service referred to in Section B(1) of Annex I to Directive 2014/65/EC to a client after the date of application of this Regulation shall enter into a written basic agreement with the client, in paper or another durable medium, with the client setting out the essential rights and obligations of the firm and the client. Investment firms providing investment advice shall comply with this obligation only where a periodic assessment of the suitability of the financial instruments or services recommended is performed.
The written agreement shall set out the essential rights and obligations of the parties, and shall include the following:
a description of the services, and where relevant the nature and extent of the investment advice, to be provided;
in case of portfolio management services, the types of financial instruments that may be purchased and sold and the types of transactions that may be undertaken on behalf of the client, as well as any instruments or transactions prohibited; and
a description of the main features of any services referred to in Section B(1) of Annex I to Directive 2014/65/EC to be provided, including where applicable the role of the firm with respect to corporate actions relating to client instruments and the terms on which securities financing transactions involving client securities will generate a return for the client.
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