


Are there key personnel that the business Key employment considerations
wants / needs to relocate?

Is the organisation required to employ a
certain number of employees in that
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— migrating a business Does the new jurisdiction have a sufficient
talent pool?

Are there any local law requirements

imposed on secondees or how

jurisdiction by regulation?

Relocating employees?

Do they have the right to transfer automatically? Application of TUPE (with the effect that the
employees automatically transfer on their existing
terms and conditions)?

Do you have the right to force Do the employees’ contractual terms allow for
employees to move? relocation / is there a mobility clause?
e Torely on such a clause, there would need to be
significant and clear flexibility.

o Even where there was such flexibility, if challenged,
Tribunal would consider whether it is “reasonable”
for an employer to rely on such a clause whether it
is “reasonable” to dismiss an employee for refusing
to relocate.

In practice, from an employee relations / business
continuity point of view, would you want to “force”
employees to relocate?

Redundancy?

secondments are managed?
Not relocating employees?
Are the employees redundant?
e Location redundancy
Selection?

e Where only some employees are identified as at risk
of redundancy (i.e. you are relocating / redeploying
others) — how have those at risk of redundancy been
identified?

e Selection criteria should be objective, fair and
consistent and must be consistently applied

Consultation process:

e Individual consultation process

e Are collective consultation obligations triggered?

Redeployment / suitable alternative
employment?
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Do you need to offer these people incentives to
relocate?

Is there an existing relocation policy?

How will such arrangements be reconciled with
remuneration rules?

Will relocation packages cause equality issues in new
jurisdiction? i.e. will you end up in a position where
existing employees based in the new jurisdiction will be
paid less than the relocated employees? If so, this could
give rise to arguments based on discrimination.

Will you want to consider retention awards to ensure
an orderly transition e.g. some sort of retention
bonus? If so, how will such arrangements be
structured?

Are there any local law requirements that impact how
the organisation structures remuneration incentive
packages? For example, do any bonus caps apply?

Cost implications? i.e. What are potential headline
costs of redundancies?

Statutory redundancy

e Employees with two years’ service or more are
entitled to statutory redundancy (based on their
age, years’ service and weekly pay).

e Subject to a statutory cap (currently £15,240)

Contractual payments e.g. outstanding holiday / notice
period

Does the Employer have enhanced redundancy terms? Is
this something that the Employer would like to consider
offering?

Unfair dismissal
e Substantive (i.e. the reason /
selection); and / or

e Procedural (i.e. a failure to follow the correct
procedure)

Discrimination e.g. if an individual argues that
their selection was because of a protected
characteristics e.g. gender

Risk that they may argue that TUPE applies and,
as such, that they should automatically transfer




Costs implications? i.e. What are potential headline
costs of relocation?

Can you reduce individuals’ remuneration /
compensation?

Seek the employees’ agreement to amend their
remuneration

Difficult to unilaterally impose this change

The justification for this change could be that such
adjustment is necessary to reflect lower costs of
living.

Individuals may argue that TUPE should have applied
and, as such, they should have transferred on their
existing terms.

Jurisdiction specific considerations:

What are the employment tax and social security
obligations?

What are the local requirements for employee
pensions or end of service benefits? How much will
these cost?

Are there any other mandatory employee benefits or
terms and conditions that need to be factored into
cost? (e.g. minimum wage obligations, minimum
notice periods, payment for the enforcement of
post-termination restrictions, statutory annual leave
entitlement, obligation to provide paid sick leave,
etc.)

Is the organisation required to get employer's
liability insurance in that jurisdiction? How much
might this cost?




Other considerations?

Will the employees have the right to move or will it be
necessary to apply for visas / permits?

What authorisations (regulatory and otherwise) will be
necessary and how will they be obtained?

Do you need to offer advisory or support services (e.g. in
relation to tax and social security implications)?

What are the local requirements regarding the protection
of employees' personal data? Will these rules have any
impact on the operation of the business, such as
retention/sharing of recorded lines? Will additional
compliance policies and procedures need to be
implemented to manage this?

Are there any mandatory HR policies that need to be
implemented and/or are there any local law requirements
that impact HR policies (e.g. laws on
discrimination/harassment in the workplace, working time
requirements, etc.)?

What are the costs and risk associated with making
employees redundant in the other jurisdiction? What is
the cost of any statutory severance requirements?

What are the family leave rights in the other jurisdiction
(e.g. maternity, paternity, shared parental rights) and are
any of these periods required to be paid?




Information and Consultation obligations?

un

Notwithstanding the analysis regarding TUPE, consider
providing the information required under TUPE and
consulting with employees regarding the proposed
relocation (to reduce the risk of a claim that the Company
failed to comply with TUPE)

How will national information and consultation
obligations in relation to relocation and
redundancies be managed (both in UK and new
jurisdiction)?

Do the plans trigger transnational information
and consultation obligations (eg EWCs)?

Have the collective redundancy consultation
requirements been triggered?




Our locations
A world class international law firm
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Simmons & Simmons is a leading international law firm with more than 900
legal staff in offices situated in key business and financial centres across
Europe, the Middle East, and Asia. We believe it is who we are and how we
approach our work that sets us apart from other firms. We set the highest
standards for the work we do and pride ourselves on our client focus.

In building our international business, we have created a closely knit and
cohesive network of lawyers who seek to balance local business needs with
the delivery of a global service. Our current client base includes a significant
number of the current FTSE 100 and Fortune Global 500 companies and we
advise the world’s leading investment banks, many of the world's largest
financial conglomerates and more than half of the top 50 European hedge
fund managers. We provide services from locations based in Europe, the
Middle East and Asia. We work across core practice areas including
corporate, dispute resolution, EU, competition & regulatory, employment,
pensions & employee benefits, financial markets, intellectual property,
projects, real estate, information, communications & technology and tax.

A key commercial advantage for our clients is our focus on specific sectors,
including asset management & investment funds; financial institutions;
technology, media and telecommunications (TMT); and life sciences. We
also focus on the energy and infrastructure market, in particular through
our international projects and construction teams.

For additional information on our firm, please visit our website at simmons-

simmons.com.


http://www.simmons-simmons.com/

simmons-simmons.com

STRICTLY PRIVATE AND CONFIDENTIAL

© Simmons & Simmons LLP and its licensors. All rights asserted and reserved. This document is for general guidance only. It does not contain definitive advice.
Simmons & Simmons LLP is a limited liability partnership registered in England & Wales with number 0C352713 and with
its registered office at CityPoint, One Ropemaker Street, London EC2Y 9SS, United Kingdom. It is authorised and regulated by the Solicitors Regulation Authority and its
SRA ID number is 533587. The word “partner” refers to a member of Simmons & Simmons LLP or one of its affiliates,
or an employee or consultant with equivalent standing and qualifications. A list of members and other partners together with their professional qualifications is
available for inspection at the above address.

,simmons
simmons




	Key employment considerations – Migrating a business 
	Slide2
	Slide3
	Slide4
	Slide5
	Slide6
	Our locations
	

