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New Dutch restrictions on the use of derivatives by educational institutions

The Regulation Implementing Rules for Educational Institutions regarding Investments, Loans and
Derivatives (the Regulation) was published recently, and came into effect on 01 July 2016. This Regulation
follows from the more general regulation of the use of derivatives by (semi) public institutions. Although the
Regulation has a broader impact, in particular for educational institutions, in this article we will focus on the
impact it has on derivatives trading for dealers.

What is this about?

Under the regulation the financial policy and management of an educational institution (El) must serve the
realisation of its public task, and, consequently, should be based on realising financial continuity in a
transparent manner. To this end, a set of operational requirements is introduced, including an obligation to
draw up a so called "treasury statute".

More importantly, the Regulation has an external effect, as it materially affects the derivatives trading by
Els.

Which firms should care?

The Regulation is relevant for all dealers entering into derivatives transactions with Els and other
institutions which are subsidised by the Minister of Education, Culture and Science. The latter follows from
the Minister’s indication that subsidies will be subject to compliance with the Regulation.
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What should they know?

As a general note, the starting point under the Regulation is that all Els are deemed to qualify as retail
investors. However, certain large Els may request to be regarded as a professional investor if they have
stated this in its treasury statute.

With respect to entering into derivatives, Els are limited in three ways: (i) eligible counterparties, (ii) eligible
derivatives and (iii) contractual terms.

Re (i): Els are only allowed to deal with financial firms which are based in the EEA and rated (at least)
"A" (by at least two of Moody’s, S&P and Fitch).

Re (ii): Els are only allowed to enter into interest rate caps and payer swaps, and only insofar as these
derivatives (i) are denominated in EUR, (ii) have a starting date, tenor and value matching such loan and
(iii) have a tenor of not more than thirty years.

Re (iii): if a financial firm wishes to enter into a derivative transaction with an El, parties are required to
have a master agreement in place between them. The terms which may be included in the master
agreement are limited, depending on whether the El qualifies as a professional investor or a retail investor.

+ Retail investor: The master agreement should be in the form of a 2002 ISDA Master Agreement as
included in an annex to the Regulation. In this template ISDA master agreement, there is limited room
for parties to make elections in the Schedule. Most of the regular elections are pre-determined.
Parties should also enter into another non-negotiable agreement under which the financial firm
acknowledges the duty of care it has vis-a-vis the El, and that the relationship between them is
governed by Dutch law. It is unclear how this relates to the governing law of the ISDA master
agreement (ie English law).

* Professional investor: There is no requirement to have this non-negotiable ISDA master agreement
template in place. However, in the (master) agreements it enters into, the El is not allowed to include
(i) provisions that obstruct the supervision of the El in any way, (ii) provisions concerning additional
unilateral termination rights or other restrictive provisions and (iii) provisions giving a party the right to
make margin calls. As such parties are not allowed to enter into a CSA (this also applies to Els
qualifying as retail investors).

When will this apply?

The Regulation took effect as of 01 July 2016 (apart from the obligation to prepare a treasury stature, which
will take effect at a later stage). However, derivatives entered into before 01 July 2016 will remain subject
to the (replaced) Regulation Loans and Investments for Education and Research 2010.

Any further thoughts?

The obligation for Els qualifying as retail investors to use a non-negotiable template ISDA master
agreement is in line with the rules applying to Dutch housing associations. Despite the critical response to
this obligation for housing associations, the Dutch government continues to expand this principle.
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It will be interesting to see if the obligation to use this template ISDA will lead to a safer risk position of
these institutions (as was envisaged by the Dutch legislator), or whether it would lead to any adverse
results (eg Els being de facto unable to enter the market).
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