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[bookmark: _GoBack]Client Reporting
ESMA Technical Advice (19 December 2014)
vs.
MiFID 1 Implementing Directive (10 August 2006) and European Commission Draft Delegated Regulation (25 April 2016)
NOTE: The Technical Advice advises the Commission to draw on the MiFID 1 Implementing Directive (Articles 40 to 43) and modify them as directed.

	
	No change or minor / immaterial change

	
	Change to be reviewed, but not requiring gap assessment to be revisited with business

	
	Significant change requiring detailed review 




	ESMA Technical Advice
Section 2.20 pages 170 to 171

	MiFID 1 Implementing Directive
Article 40 to 43
	Commission Draft Delegated Regulation
Article 59-63
	Summary of Key Changes

	Paragraph 1
	N/A
	N/A
	Introductory text in Technical Advice advising the Commission to draw on the MiFID 1 Implementing Directive Articles 40 to 43 and modify them as directed.

	N/A
	Article 40(1)(a)
	Article 59(1)(a)
	Minor changes – language tidy-up.

	Paragraph 2
	Article 40(1)(b)
	Article 59(1)(b)
	MiFID 1 Implementing Directive referred to sending the notice to “a retail client”.  The Delegated Regulation has widened the scope of this requirement as it only refers to “the client”.

	Paragraph 2
	Article 40(1) two paragraphs after bullet (b)
	Article 59(1) two paragraphs after bullet (b)
	As noted above, MiFID 1 Implementing Directive reference to “a retail client” changed in the Delegated Regulation to “the client” – widened scope.

	N/A
	Article 40(2)
	Article 59(2)
	Minor changes – language tidy-up

	N/A
	Article 40(4)(a) to (p)
	Article 59(4)(a) to (p)
	DR Introductory paragraph
Minor changes in introductory paragraph to update legislation cross- reference to Regulatory Technical Standards on reporting obligations adopted in accordance with MiFIR Article 26.
DR Article 59(4)(m)
Subparagraph (m) amended - MiFID 1 Implementing Directive reference to “retail clients” changed in the Delegated Regulation to “clients” – widened scope.
New wording added in relation to itemised breakdown of total sum of commissions and expenses charged: “...including, where relevant, the amount of any mark-up or mark-down imposed where the transaction was executed by an investment firm when dealing on own account, and the investment firm owes a duty of best execution to the client.”
DR Article 59(4)(n)
New provision added: Requires report to include “the rate of exchange obtained where the transaction involves a conversion of currency”.
DR Final paragraph
MiFID 1 Implementing Directive reference to “retail client” changed in the Delegated Regulation to “client” – widened scope

	
	Article 40(5)
	Article 59(5)
	No changes

	Reporting obligations in respect of portfolio management

	N/A
	Article 41(1)
	Article 60(1)
	Minor changes – language tidy-up.

	Paragraph 4
	Article 41(2) introductory paragraph and (a) to (h)
	Article 60(2) introductory paragraph and (a) to (h)
	Introductory paragraph
MiFID 1 Implementing Directive reference to “retail client” removed. New text suggested in Technical Advice paragraph 4 on including “a fair and balanced review” incorporated into introductory paragraph. Note: where the Technical Advice sentence specifically referred to “both retail and professional clients”, the Delegated Regulation sentence does not include this, but the broadened scope to “clients” generally has already been established.
New text: “...provide a fair and balanced review of the activities undertaken and of the performance of the portfolio during the reporting period and shall...”.
DR Article 60(2)(b)
MiFID 1 Implementing Directive reference to “retail client” changed in the Delegated Regulation to “client” – widened scope.
DR Article 60(2)(h)
Minor amendment to Article cross-reference.

	Paragraph 5
	Article 41(3) introductory paragraph and 41(3)(a)
	Article 60(3) introductory paragraph
	As directed in Technical Advice paragraph 5, the frequency of periodic statements has been increased to once every three months. In addition, MiFID 1 Implementing Directive reference to “retail client” removed – widened scope.

	Paragraph 5
	N/A
	Article 60(3)(a)
	New provision – as directed in Technical Advice paragraph 5, new exception to the “every three months” requirement:
“where the investment firm provides its clients with access to an online system, which qualifies as a durable medium, where up-to-date valuations of the client’s portfolio can be accessed and where the client can easily access the information required by Article 63(2) and the firm has evidence that the client has accessed a valuation of their portfolio at least once during the relevant quarter”.
NOTE: Also see Delegated Regulation Article 63(2) for similar wording.

	Paragraph 5
	Article 41(3)(a) to (c) and final paragraphs
	Article 60(3)(b) to (c) and final paragraphs
	MiFID 1 Implementing Directive reference to “retail client” removed – widened scope.
Minor changes – language and legislative reference tidy-up.

	N/A
	Article 41(4)
	Article 60(4)
	MiFID 1 Implementing Directive reference to “retail client” removed – widened scope.
Minor changes – language and legislative reference tidy-up.

	Reporting obligations in respect of eligible counterparties

	Paragraph 3
	N/A
	Article 61
	As directed by Technical Advice paragraph 3, the Delegated Regulation contains a new provision which allows investment firms to enter into agreements with eligible counterparties to determine content and timing of reporting which are different from the ones applicable to retail and professional clients:
“The requirements applicable to reports for retail and professional clients under Articles 49 and 59 shall apply unless investment firms enter into agreements with eligible counterparties to determine content and timing of reporting.”

	Additional reporting obligations for portfolio management or contingent liability transactions

	Paragraph 6
	N/A
	Article 62(1)
	As directed by Technical Advice paragraph 7, the Delegated Regulation contains a revised provision for retail client accounts. 
The Delegated Regulation contains an additional requirement – not specified in the Technical Advice – that the reporting under this paragraph “shall take place no later than the end of the business day in which the threshold is exceeded or, in a case where the threshold is exceeded on a non-business day, the close of the next business day”.

	Statement of client financial instruments or client funds

	Paragraph 8
	Article 43(1)
	Article 63(1)
	As directed by Technical Advice paragraph 8, the Delegated Regulation contains an enhanced requirement to provide statements on a quarterly basis (rather than once a year under the MiFID 1 Implementing Directive) and, upon client request, to provide statements more frequently at a reasonable commercial cost.
Delegated Regulations require quarterly statements, and “Upon client request, firms shall provide such statement more frequently at a commercial cost”. MiFID previously required annual statements, no option for providing statements more frequently.

	N/A
	Article 43(2)(a)-(c)
	Article 63(2)(a)-(c)
	No amendments.

	Paragraph 9
	N/A
	Article 63(2)(d)-(f)
	As directed by Technical Advice paragraph 9, Delegated Regulation Article 63(2) contains three additional provisions in relation to the content of the statements to clients.

	Paragraph 5
	Article 43(2) wording after bullets.
	Article 63(2) wording after bullets
	No change to first paragraph. 
Second paragraph – new provision – as directed in Technical Advice paragraph 5, new exception to the “every three months” requirement:
“The periodic statement of client assets referred to in paragraph 1 shall not be provided where the investment firm provides its clients with access to an online system, which qualifies as a durable medium, where up-to-date statements of client’s financial instruments or funds can be easily accessed by the client and the firm has evidence that the client has accessed this statement at least once during the relevant quarter”.
NOTE: Also see Delegated Regulation Article 60(3)(a) for similar wording.

	N/A
	Article 43(3)
	Article 63(3)
	Minor changes – language tidy-up.
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Client Reporting
Technical Advice
1. The content of Articles 40 to 43 of the MiFID Implementing Directive should be modified in the following areas. 
Reporting obligations – Application to different categories of clients 
2. 	Investment firms should send execution reports to professional clients no later than the first business day following execution. The content of the reports for professional clients and eligible counterparties as well as the exceptions in terms of timing of the reports and exceptions applicable to certain financial instruments should be aligned with the requirements applicable to reports for retail clients, both for portfolio management and the carrying out of orders. 
3. 	Investment firms should be allowed to enter into agreements with eligible counterparties to determine content and timing of reporting which are different from the ones applicable to retail and professional clients. 
Reporting obligations in respect of portfolio management 
4. 	Reporting obligations for portfolio management should include a fair and balanced review of the activities undertaken and of the performance of the portfolio during the relevant period, for both retail and professional clients. 
5. 	The basic frequency for reports for portfolio management services should be quarterly instead of every six months. If a firm provides its clients with access to an online system, which qualifies as a durable medium, where up-to-date valuations of the client’s portfolio can be accessed, the firm does not need to provide a periodic report for the quarter where : 
i. the client can easily access the information required by Article 43(2) of the current MiFID implementing directive through the same system, and.
 ii. It has evidence that the client has accessed a valuation of their portfolio at least once during the quarter. 
Reporting obligations on losses in respect of portfolio management or contingent liability transactions 
6. 	Investment firms that provide the service of portfolio management shall report to the client where the overall value of the portfolio at the beginning of each reporting period depreciates by 10% and thereafter at multiples of 10%. 
7. 	Investment firms that hold a retail client account that includes positions in leveraged financial instruments or contingent liability transactions shall report to the client, where the initial value of each instrument depreciates by 10% and thereafter at multiples of 10%. Reporting under this paragraph should be on an instrument-by-instrument basis unless otherwise agreed with the client. 
Reporting obligations in respect of statements to clients on their holdings of instruments and funds 
8.	Investment firms should provide statements to clients on their financial instruments and funds on a quarterly basis and should provide such statements more frequently on request at reasonable commercial cost. 
9. 	Statements concerning reporting obligations concerning client assets should include: 
i. a clear indication of the assets or funds which are subject to MiFID protections and those that are not, such as those that are subject to TTCA; 
ii. a clear indication of which assets are affected by some peculiarities in their ownership status, for instance due to some security interest; and iii. the market or estimated value, when the market value is not available, of the financial instruments included in the statement with a clear indication of the fact that the absence of a market price is likely to be indicative of a lack of liquidity. The evaluation of the estimated value shall be done by the firm on a best effort basis. 
10. 	Regarding reporting obligations in respect of cost and charges, ESMA refers to its technical advice in relation to Article 24(4) of MiFID II (considered in the ‘Disclosure of costs and charges’ section of this Final Report).

· Client Reporting - Delegated Regulation – see DR April 2016 - Chp 3 S4, Art 59-63 Reporting to clients 
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