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	No change or minor / immaterial change

	
	Change to be reviewed, but not requiring gap assessment to be revisited with business

	
	Significant change requiring detailed review 




	ESMA Technical Advice
Section 2.9 pg 79
	MiFID Implementing Directive
Article 22
	Commission Draft Delegated Regulation
Article 33-37
	Summary of Key Changes

	N/A
	Article 21(a) to (e)
	Article 33(a) to (e)
	MiFID 1 Implementing Directive Article 21 incorporated into Delegated Regulation Article 33.  New subparagraph (e) has been amended slightly to specify that the requirements relate to inducements in the form of monetary and non-monetary benefits [this is broader than the old subparagraph (e) which referred to monies, goods or services, other than the standard commission or fee for that service].
Otherwise, minor changes – language tidy-up.

	Paragraph 1
	Article 22(1) to (3)
	Article 34(1) to (3)
	As directed in Technical Advice paragraph 1, MiFID 1 Implementing Directive Article 22(1) to (3) incorporated into Delegated Regulation Article 34(1) to (3).  Minor changes – language tidy-up.

	Paragraph 2
	N/A
	Article 34(4) first paragraph
	Technical Advice paragraph 2 incorporated into Delegated Regulation Article 34(4) first paragraph.  Minor changes – language tidy-up.

	Paragraph 3
	Article 22(4)
	Article 34(4) second paragraph
	MiFID 1 Implementing Directive Article 22(4) and Technical Advice paragraph 3 incorporated into Delegated Regulation Article 34(4) second paragraph.
Requirement that disclosure to clients must be made in a “durable medium” no longer included in Article 34(4) second paragraph.
Otherwise, minor changes – language tidy-up.

	Paragraph 4
	N/A
	Article 34(5)
	Technical Advice paragraph 4 incorporated into Delegated Regulation Article 34(5).  Minor changes – language tidy-up.

	Paragraph 5(i)
	Article 25(1)
	Article 37(1)
	Technical Advice paragraph 5(i) incorporated into Delegated Regulation Article 37(1). Article 37(1) indicates that these obligations also apply to Article 37(2)

	Paragraph 5(ii)
	Article 25(2)(a) to (e)
	Article 37(2)(a) to (f)
	MiFID 1 Implementing Directive Article 25 incorporated into Delegated Regulation Article 37.  As directed in Technical Advice paragraph 5(ii), Delegated Regulation Article 37(c) contains a new provision on “physical separation” between financial analysts and other relevant persons, and “appropriate alternative information barriers”.

	N/A
	Article 23
	Article 35
	MiFID 1 Implementing Directive Article 23 incorporated into Delegated Regulation Article 35 with slightly different wording.  
New requirement on providing written reports, at least annually, to senior management.
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Technical Advice pg 82-83
1. 	ESMA considers that Article 22 of the MiFID Implementing Directive on conflicts of interest policies should be amended by inserting new provisions in relation to the disclosure of conflicts of interest. The following proposals are not intended to replace the existing provisions on conflicts of interest, but rather to clarify or supplement the existing regime. 
2. 	Investment firms shall ensure that disclosure to clients, pursuant to Article 23(2) of MiFID II, is a measure of last resort that can be used only where the effective organisational and administrative arrangements established by the investment firm to prevent or manage its conflicts of interest in accordance with Article 23 of MiFID II are not sufficient to ensure, with reasonable confidence, that the risks of damage to the interests of the client will be prevented. 
3. 	When disclosure of specific conflicts of interest is required, the disclosure shall clearly state that the organisational and administrative arrangements established by the investment firm 83 to prevent or manage that conflict are not sufficient to ensure, with reasonable confidence, that the risks of damage to the interests of the client will be prevented. The disclosure to clients must be made in a durable medium and it must also include a specific description of the conflict of interest that arises in the provision of investment and/or ancillary services, taking into account the nature of the clients to whom the disclosure is being made. That description must explain the general nature and/or sources of conflicts of interest, as well as the risks to the client that arise as a result of the conflict and the steps undertaken to mitigate these risks, in sufficient detail to enable that client to make an informed investment decision. 
4. 	Member States shall require investment firms to assess and periodically review - at least annually - the conflicts of interest policy established in accordance with this article and to take all appropriate measures to address any deficiencies. Over reliance on disclosure of conflicts of interest must be considered a deficiency in an investment firm’s conflicts of interest policy. 
5. 	On the topic of investment research, ESMA considers that: 
i. Article 25(1) of the MiFID Implementing Directive should also apply to recommendations covered under Article 24(2) of the MiFID Implementing Directive.
 ii. Article 25(2) of the MiFID Implementing Directive should be amended by inserting new provision to require a physical separation between the financial analysts involved in the production of the investment research and other relevant persons whose responsibilities or business interests may conflict with the interests of the persons to whom the investment research is disseminated. This provision should also require that when considered not appropriate to the size and organisation of the firm and the nature, scale and complexity of its business, the investment firm shall be able to demonstrate it has put in place appropriate alternative information barriers.
· See Delegated Regulation provisions here - DR April 2016 - Chp 2 S3, Art 33-43 Conflicts of Interest
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