UK prospectus reform:
public offer platforms and MTFs

The UK Financial Conduct Authority (FCA) has
published two further engagement papers
regarding reform of the prospectus regime and
has requested comments by 29 September
2023. The engagement papers cover:

e establishment of public offer platforms for
unlisted securities

e primary multilateral trading facilities

The FCA had already published four
engagement papers in May on topics such as
admission to trading on a regulated market and
protected forward looking statements (see UK
prospectus reform - FCA engages on a
streamlined approach). We understand that
there will be initial FCA feedback in autumn
2023 with a formal consultation paper
published in early 2024. It is likely that the final
rules will come into force in 2025.

The public offer platform

The new UK prospectus regime will provide that
all offers of relevant securities to the public are
prohibited unless an exemption is available. In
particular, where the securities being offered
are (or will be) admitted to a regulated market
or a primary MTF, there will be no requirement
to publish a prospectus in connection with an
offer to the public. In other cases (i.e., offers of
unlisted securities), public offers can be made
without a prospectus in a number of
circumstances, including to employees,
shareholders, persons connected with the
issuer, where the total consideration does not
exceed £5million, where the offer is made to
less than 150 persons (other than qualified
investors) and, where an offer is made by

means of a regulated platform (a public offer
platform).

The public offer platforms engagement paper
looks at how this new concept will work in
practice, bearing in mind that although crowd
funding platforms already exist in the UK, an
FCA approved prospectus is currently required
for any public offer to more than 150 persons
(other than qualified investors) where the
consideration is over €8 million. This means
that offers currently hosted on crowd funding
platforms are generally small. Once the
legislation comes into force, offers made on
public offer platforms could be much larger
than €8 million.

The FCA notes that much of the regulatory
framework already exists to address the
potential harms arising from platform retail
offers, but plans to augment the current
framework with additional rules focusing on
due diligence to be undertaken by public offer
platforms and the information and disclosures
to be provided to investors.

Due diligence

Under the new regime, liability for offers will
primarily sit with platform operators who will be
responsible for conducting “proper due
diligence” and providing disclosure on offers
hosted on their platforms. The paper suggests
that due diligence is performed by platform
operators at a preliminary stage before the
offer is hosted and at a later stage when the
offer is made, including for financial promotion
approval purposes. It suggests that minimum
due diligence standards would cover the
following:


https://www.fca.org.uk/markets/new-regime-public-offers-and-admissions-trading
https://www.simmons-simmons.com/en/publications/clik3cfkj00tuuvpkqsj67omd/uk-prospectus-reform-fca-engages-on-a-streamlined-approach
https://www.simmons-simmons.com/en/publications/clik3cfkj00tuuvpkqsj67omd/uk-prospectus-reform-fca-engages-on-a-streamlined-approach
https://www.simmons-simmons.com/en/publications/clik3cfkj00tuuvpkqsj67omd/uk-prospectus-reform-fca-engages-on-a-streamlined-approach

e details of a company’s incorporation and
business registration

e fithess of senior management and key
persons

e financial strength and past performance of
the company

e valuation of the business

Platform operators will need to have the
correct systems and controls in place to
undertake proper due diligence and will be
required to obtain authorisation and approval
from the FCA (see below). A bespoke
framework that platform operators will need to
adhere to will be put in place and will include a
requirement that platform operators
communicate with investors as to what due
diligence has been undertaken. The FCA is
suggesting that this could be done either by a
detailed written report or an attestation.

Disclosure

The paper notes that there is an existing
statutory liability framework for prospectuses
under section 90 of the Financial Services and
Markets Act 2000. This provides that persons
responsible for a prospectus are liable to pay
compensation to investors who have suffered a
loss as a result of untrue or misleading
statements or omissions. There will be no such
regime for offers made on a public offer
platform and accordingly the FCA is placing
emphasis on adequate disclosure enabling
investors to make informed decisions. The type
of disclosure made will also be dictated by the
new consumer duty requirement. The FCA
suggests that proportionate disclosure is
needed (i.e., somewhere between the current
requirements for crowd funding platforms and
requirements for prospectuses).

Possible disclosure models are:

e creating a requirement of “information
needed to make an informed decision” - this
would allow a bespoke approach for each
security

e outlining  minimum requirements  of
information that should be provided to
investors — at the same time the FCA expects
operators to go beyond the minimum and
provide further information where in the best
interest of investors

e creating a bespoke disclosure document
with specified information - this could be a
standardised document

The FCA has set out a suggested non-
exhaustive list of types of information that
could be included such as financial information,
business model, valuation and terms of the
investment.

The paper raises whether there should also be
post offer disclosure, noting that crowd funding
platforms currently offer “updates” through
their platforms. In this regard, we note the
announcement by the Government in the
Mansion House Speech of an intermittent
trading venue for private companies which will
be established by the end of 2024. We expect
there to be a requirement for disclosure prior
to the opening of any trading windows and it
might be possible to introduce such a
requirement for companies who offer securities
on a public offer platform. This possibility is
hinted at in the questions on this topic from the
FCA although it is worth questioning the
purpose of ongoing disclosures if there is no
market for the securities post purchase. This is
perhaps why an intermittent trading venue has
been mooted.



Platform operators

The new legislation will create a bespoke new
regulated activity and the FCA will grant specific
new permissions to firms. The FCA notes that
corporate finance firms (as well as existing
crowd funding platforms) may be interested in
applying for permission for the new regulated
activity. The approval will require a separate
approval process in addition to that required to
issue financial promotions. It is also worth
noting that the FCA is expecting firms to treat
investors and prospective investors as clients
for regulatory purposes and not, as “corporate
finance contacts” as is typically the case under
the current regime. The FCA will be checking
that firms have sufficient individuals to onboard
securities, as well as approve financial
promotions for the offers themselves, both on
an initial basis at the beginning of an offer and
on a continuing basis throughout the lifetime of
an offer.

Comment

We welcome the FCA’s ambition in seeking to
create an appropriately regulated regime for
offers of securities by unlisted companies,
however, we query whether the proposals will
create a regime that fairly apportions risk and is
not too costly, particularly at the smaller end of
the market for offers that are only just above £5
million.

Whilst the FCA makes it clear that they would
like to attract corporate finance houses to act
as public offer platforms, the nature of the
proposed liability regime, with the onus placed
on the platform operator around diligence and
disclosure, it is questionable whether many will
have the risk appetite (particularly for earlier
stage and smaller companies). We also query
the time and cost implications for either
existing crowd funding platforms or corporate
finance firms who are new entrants to the
market of getting the new permissions and
operating such a platform.

The Government has a laudable aim of wanting
to encourage more investment by retail
investors but it is possible that some
companies could end up with disproportionate
numbers of retail shareholders requiring them
to spend considerable time and cost to deal
with, and who may create logistical obstacles
when it comes to an eventual IPO or sale for the
larger investors. In addition, we note that some
smaller listed companies with significant
numbers of retail shareholders are often
subject to increased share price volatility. On
the other hand, for some unlisted companies,
attracting retail shareholders will make a great
deal of sense in helping to build brand and
customer loyalty. It will no doubt be horses for
courses.

Primary markets mutltilateral trading
facilities

The new prospectus regime provides for a new
concept, the MTF admission prospectus. An
MTF admission prospectus will be a document
required by the rules of a Primary MTF operator
(for example, AIM or AQSE). Key points to note
in relation to the new regime are as follows:

o Liability regime — MTF admission
prospectuses will be subject to the same
liability regime as currently exists for FCA
approved prospectuses, meaning that
persons responsible for the document (e.g.,
the company and its directors) will be liable
to pay compensation to investors who have
suffered a loss as a result of untrue or
misleading statements or omissions. This is
a significant departure from the current
regime, meaning that directors could be
liable on a negligence basis for disclosure in
an MTF admission prospectus (in addition to
the recklessness standard which currently
applies under the criminal regime for
misleading statements or impressions in the
Financial Services Act 2012). Protected
forward looking statements (PFLS) will have
a different liability regime - see below



e Retail investors - the Government is hopeful
that the new regime will encourage retail
participation in IPOs on markets such as AIM
given that an FCA approved prospectus will
no longer be required for a public offer

e Content requirements - the specific content
requirements for an MTF admission
prospectus will be set by the market
operator and the overarching requirement
will be the informed assessment test, both
of which are the same as now (although
achieved slightly differently)

e PFLSs - PFLSs included in MTF admission
prospectuses will be receive the benefit of
the new liability regime for such statements
(see UK prospectus reform - FCA engages
on a streamlined approach)

Questions raised by the FCA

The engagement paper includes questions in
relation to the following:

e Further issuances - whether the MTF
operator should have discretion as to
whether an MTF admission prospectus is
required for a further issuance. Currently on
AIM, there is no requirement for an
admission document after IPO except in the
context of a reverse takeover (although a
public offer, such as a rights issue, would
require a prospectus)

e Supplementary prospectuses - whether a
supplementary MTF admission prospectus
should be required in the same
circumstances as when a supplementary
prospectus is currently required (broadly
when a significant new matter arises or a
material inaccuracy or mistake has been
identified). This would be similar to the

simmons-simmons.com

current requirement set out in the AIM Rules
and would sit alongside a new statutory
liability and compensation scheme in which
a person who fails to comply with a
requirement relating to the publication of a
supplementary prospectus is liable to pay
compensation in certain circumstances

e Withdrawal rights - in what circumstances
withdrawal rights can be exercised. For
example, should withdrawal rights be
exercisable if a supplementary MTF
admission prospectus is published?

Comment

The future of AIM and other MTFs for equity
securities in the UK is uncertain given the
proposed changes to the listing requirements
for the Main Market set out in CP23/10 (see UK
Listing Reforms: FCA asks investors to embrace

greater risk).

One benefit of AIM for issuers will be that there
is no requirement to have an FCA approved
prospectus for admission to trading. However,
the new regime does bring an MTF admission
prospectus closer to an FCA approved
prospectus in terms of it being brought more
squarely within the statutory framework.
Directors may not take kindly to the increased
liability they will have for MTF admission
prospectuses.

One clear advantage is the acceptance that
MTF admission prospectuses will be sufficient
for a company to make a retail offer. This
should increase retail participation in AIM IPOs
- currently, companies have to limit any public
offer at IPO to less than €8 million in order to
avoid the need to publish an FCA approved
prospectus.
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