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The Technology and Construction Court has now handed down two judgments on post-Grenfell cladding matters (Martlett v Mulalley and LDC v Downing & ESL). These give a very clear indication of the
way in which the Court will address arguments that we see repeated in the many non-litigated but still live cladding claims. This placemat identifies the key issues argued and determined by the Court so

far, and summarises the position adopted by the TCC.

“It is not of itself an answer to a claimant’s /’O

claimed remedial scheme to demonstrate that “in relation to alleged betterment, where works of repair or

the defects could have been rectified through an < reinstatement result in the claimant having a better or newer
alternative scheme for a lower cost. [the building than it would have had but for the wrong for which damages
Defendant] must demonstrate that the remedial are claimed, a deduction for damages awarded will not usually be
scheme claimed for was unreasonable”. (LDC v made for betterment if the claimant had no reasonable choice” (LDC
Downing - Para 86) v Downing - para 87)

Defendant’s default, and one scheme is put in hand on
the basis of expert advice, the Defendant will be liable
for the costs of that scheme unless it could be said
that the expert advice was negligent.” (LDC v Downing -
para 82.3)

"when considering alternate remedial schemes, it
is necessary to consider their cost, efficacy and
any guarantees or bonds offered by the relevant
manufacturer or contractor” (LDC v Downing -
para 83)

"If two remedial schemes are proposed to rectify the C} - O

“the costs actually incurred will always be the starting point for an
analysis of what is reasonable (particularly if, as here, they are the costs
of work which the claimants carried out on advice) and, if there is no
reason to justify a departure from the actual costs incurred, then they will
be regarded as the reasonable costs to recover as damages”. (LDC v
Downing - para 81)
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