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INTRODUCTION

On July 1, 2022, a new Dutch Transfer Pricing De-
cree No. 2022-0000139020 dated June 14, 2022
(hereinafter “new TP Decree”),' was published in the
Dutch Official Gazette.?

While the new TP Decree’s most material change
or update is the inclusion of extensive guidance on
transfer pricing for financial transactions, it also in de-
tail reiterates applicable rules for intra-group services.
In particular it addresses shareholder services, low-
value-adding services, contract research, and contract
manufacturing as well as cost sharing and procure-
ment services.

For transfer pricing purposes, the main inquiries re-
garding the provision of intra-group services gener-
ally regard whether the services have been actually
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rendered, whether the recipient of the services in-
curred a benefit from the services rendered, whether
the services are not duplicative, and whether the trans-
fer price for the services is arm’s length. In the event
that the fee for services is not directly charged out but
the cost of the services is allocated out indirectly, an
additional question will be whether the allocation key
and the cost base used are appropriate.

Services presents a low-threshold audit topic. It is
an area of business operation that is relatively
straightforward to understand and conceptually con-
sider, unlike financial transactions or intangibles. The
new TP Decree sets forth detailed guidance that, if
complied with, should serve to have the transfer pric-
ing of intercompany services considered and re-
spected upon audit.

In this fourth part of our five-part series,” the au-
thors discuss the new TP Decree and position of the
Dutch Tax Authorities (DTA) on services, cost shar-
ing, and procurement activities.

SERVICES

A group service is rendered when an activity is per-
formed on behalf of a group member to add economic
or commercial value for which the group member
would normally be prepared to pay. This would not
include an activity performed in the function of share-
holder of the group.

When choosing a method for determining the trans-
fer price for a service, essentially the only choices
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Part 2: Treatment of Intercompany Financial Transactions, 51
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available are: (i) applying the arm’s-length principle
on the basis of the new TP Decree and the OECD
Transfer Pricing Guidelines (OECD TPG)® or (ii) ap-
plying the simplified method for low-value-adding
services. The new TP Decree relegates to a footnote
the previously referenced possibility that the taxpayer
only allocates out the costs of providing (certain) ser-
vices. The footnote points to paragraph 7.37 of the
OECD TPG which allows for that option (to be ac-
cepted on a discretionary basis by the tax authori-
ties).*

According to the new TP Decree, a cost-based re-
muneration applying the transactional net margin
method (TNMM) is mostly used and is determined
based on a functional analysis. For services, a direct
charge method is preferred, but the new TP Decree ac-
knowledges that indirect charge methods are also used
in practice, as a result of practical challenges. The
DTA can accept an indirect method provided the
method leads to an arm’s-length result. The allocation
keys can include turnover, the number of employees
or personnel costs, but orders processed and relative
computer equipment expenditure listed in paragraph
7.25 of the OECD TPG are also referenced as appro-
priate allocation keys in specific circumstances. An al-
location key based on profitability is not likely to be
considered arm’s length, however.

Shareholder Services

Shareholder activities are not considered group ser-
vices, to the extent they do not add economic or com-
mercial value on behalf of group entities and to the
extent a group entity would normally not be willing
to pay for those activities. Shareholder activities
should not be remunerated by other group entities, ac-
cording to the new TP Decree.

The new TP Decree provides a (non-exhaustive) list
of activities that are considered to qualify as share-
holder activities:

1. Activities relating to the legal structure of the
entity itself:

1.1 Execution of the requirements applicable pur-
suant to Book 2 of the Dutch Civil Code.

e Organizing, preparing and holding of the
shareholder meeting;

3 OECD Transfer Pricing Guidelines for Multinational Enter-
prises and Tax Administrations 2022.

+ The threshold to using cost is high. Not only is there discre-
tionary authority for the tax authorities to accept it, that authority
only comes into play provided (all of) the following factors are
satisfied: the services in issue are not a principal activity of the
associated enterprise, the profit element is not relatively signifi-
cant and direct charging is not possible as a basis for determining
the arm’s-length price.

e Activities related to the preparation and ap-
proval of the annual accounts and deposition
thereof with the Chamber of Commerce;

e Activities of the Supervisory Board to the
extent they regard the performance of regu-
latory supervision;

e Activities of the Works Council.

1.2 Execution of the General Tax Act, to the ex-
tent it regards tax obligations of the entity itself:

e Keeping an administration;

e Complying with the (administration) reten-
tion obligation;

e Filing tax returns;

e Compliance with the obligation to provide
information.

2. Activities that are related to the placing/
issuance/splitting of shares of the entity itself, or
comparable securities on the capital market plus
activities related to the filing for and maintaining
of a stock exchange listing of the company itself:

e Meeting the stock market admission require-
ments;

e Activities that relate to the stock exchange
listing such as preparing the forms that the
US Securities and Exchange Commission
provides for purposes of the listing, making
available the annual accounts and annual re-
port etc.;

e Membership of associations and other insti-
tutions that represent the stock exchanges.

3. Activities that are related to the implementa-
tion and enforcement of laws and regulations re-
garding the supervision of share transactions:

e Introduction and maintenance of a registra-
tion system based on the Financial Supervi-
sion Act;

e Reporting of share transactions by personnel
of the entity pursuant to the same Act.

4. Activities that are related to the implementa-
tion of and compliance with legal requirements
and rules of conduct related to corporate gover-
nance of the entity itself — e.g., implementing
legally prescribed corporate governance supervi-
sion including the inclusion of a paragraph on
this aspect in the annual report.

5. Activities that are related to reporting to di-
verse stakeholders regarding the entity itself or
the group as a whole, press conferences and other

Tax Management International Journal
2 © 2022 The Bureau of National Affairs, Inc.

ISSN 0090-4600


https://read.oecd-ilibrary.org/taxation/oecd-transfer-pricing-guidelines-for-multinational-enterprises-and-tax-administrations-2022_0e655865-en#page348
https://read.oecd-ilibrary.org/taxation/oecd-transfer-pricing-guidelines-for-multinational-enterprises-and-tax-administrations-2022_0e655865-en#page348

cost of communication with shareholders and
other stakeholders such as financial analysts and
to the extent the communication regards external
reporting, financial results, and future expecta-
tions of the entity itself or the group as a whole.
While previously Environmental, Social, and Gov-
ernance (ESG) reporting was listed as a shareholder
service, its removal from the list indicates that the re-
lated costs may require an allocation to the respective
group entities. Considering the rising importance of
ESG reporting and the EU Corporate Sustainability
Directive that will become effective as of 2023 and re-
quire ESG measuring and reporting, there is likely to
be a significant outflow of costs for compliance in this
respect, separate and apart of the required investments
in strategic reorientation and possible business trans-
formations this may require. It looks like the DTA is
foreshadowing that these costs ought to be allocated
and charged out to group entities.

Blended Services

The new TP Decree also acknowledges that there
may be so-called blended activities, which can be
considered partly as shareholder services and partly as
group services. For example, it mentions activities re-
lated to consolidation, mergers and acquisitions, and
the introduction of and compliance with corporate
governance rules, as well as activities of the Manage-
ment Board and the Supervisory Board. For these ac-
tivities, the qualification as group service or share-
holder service can be made based on any method that
would lead to an arm’s-length result.

An example of a consolidation activity referenced
in the new TP Decree is the use of a management in-
formation system to compile all group entity results.
The collected data is used for budgeting decisions,
management and evaluation of the group entities and
for preparing quarterly, midyear, and annual consoli-
dation overviews that serve for preparing the annual
accounts. The latter, preparing periodic consolidated
figures of the (holding) company, can be considered a
shareholder activity. The organization and manage-
ment of the management information system and pro-
cessing of information to manage the group compa-
nies qualifies as a group service, however, making this
a blended activity.

Another example regards a division of a European
headquarters company that is engaged in mergers and
acquisitions. The group is in need of an additional
production site, and the M&A division is tasked with
analysing which companies in what European coun-
tries would qualify for a potential takeover by the Eu-
ropean headquarters company. The M&A division
analysis is considered an activity conducted in the ca-
pacity of shareholder and does not merit a charge-out
to group companies, according to the new TP Decree.

The same M&A division next analyses which com-
panies on what continent would be suitable for a take-
over to increase market share in that continent. The
analysis results in the takeover of a company by a re-
gional headquarters company based in Continent X.
This is considered a group service to the regional
headquarters company in Continent X (not being Eu-
rope) for which the European headquarters company
needs to be remunerated at arm’s length.

Next, the M&A division provides an acquired com-
pany assistance with the legal implementation of the
merger (such as de-listing from the stock exchange,
adjusting to the corporate identity of the group, and
arranging and executing personnel changes). This as-
sistance adds economic and/or commercial value to
the acquired company for which an unrelated party in
similar circumstances would have been willing to pay,
according to the new TP Decree. Therefore, this quali-
fies as a rendered group service that needs to be com-
pensated at arm’s length.

Simplified Transfer Pricing Method for
Services

The simplified method for low-value-adding ser-
vices allows for the use of a 5% mark-up on relevant
costs of qualifying services, provided it is substanti-
ated with appropriate documentation and the costs are
allocated to group entities based on an appropriate al-
location key.

The simplified method also applies a simplified and
more limited benefit test from the perspective of the
recipient of the relevant services. The recipient needs
to substantiate the benefit of certain categories of ser-
vices more generally.

The criteria for and examples of these low-value-
adding services are included in paragraphs 7.45-7.49
of the OECD TPG.

The DTA will normally test based on the benefit
test whether a service was actually rendered and the
remuneration is appropriate. In the event the simpli-
fied method is applied, the DTA will apply a prag-
matic approach in testing whether remuneration is ap-
propriate. The benefit for the recipient of the service
will only need to be generally substantiated and does
not have to be reduced to individual transactions.
Similarly, the fixed profit margin does not need to be
substantiated by a comparability analysis. The condi-
tions formulated in the OECD TPG regarding appro-
priate documentation (paragraph 7.64) and the appro-
priate manner of calculation of the amounts to be
charged (paragraphs 7.56-7.58) do need to be com-
plied with, however.

The new TP Decree confirms that the DTA will
consider a charge of the relevant costs with a 5%
mark-up through an appropriate allocation key as be-
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ing at arm’s length. The cost base should include di-
rect costs and indirect costs that are related to the rel-
evant support services and includes overhead costs.
Special charges, such as reorganisation costs, etc.,
may need to be included as well. Which costs can be
considered relevant depends on the functional analy-
sis that forms the basis of the taxpayer’s transfer pric-
ing system.

To illustrate when the simplified method will and
will not apply, a few examples are provided:

e One example regards a group, engaged in ren-
dering legal advice on a commercial basis that
has an associate of one of the group entities
render advice on local legal aspects to a foreign
group entity which itself is involved in advis-
ing a client on an international transaction. This
activity is considered as material and part of
the core business of the group. It also regards
advice that is provided more than incidentally
to unrelated parties. Therefore, the simplified
method does not apply to this activity.

e Another example regards a legal department of
a bank that is intensively involved with the de-
sign of a financial product that another group
entity will offer to customers. The assistance
provided is considered to add more than mar-
ginal value to the primary business processes
of the group. Therefore, the simplified method
cannot be applied to this activity, as it adds ma-
terial value to the group.

e Where a help desk is solely engaged in answer-
ing questions of co-workers of different group
companies regarding the functioning of the
computer system and resolving small user
problems, the assistance provided is not con-
sidered as a primary business process and does
not provide more than marginal value to the
primary business processes of the group. Here
the simplified method with a 5% margin is ap-
plicable.

e A department of a group that exploits an inter-
national chain of hotels is engaged in the
implementation and maintenance of a computer
application with which the booking system, in-
voicing and inventory system are automated.
While these activities are not likely to qualify
as primary business processes, they are consid-
ered to add more than marginal value to the pri-
mary business processes of the group. As a re-
sult, the simplified method will not be appli-
cable to determine the arm’s-length
remuneration for these intercompany services.

e Finally, an entity that functions as a contract
manufacturer within the group produces semi-

finished products is considered. These type of
production activities generally belong to the
primary business processes of the group. In ad-
dition, these activities tend to constitute an ab-
solute or relative part of the total activities of
the group. While the added value of this activ-
ity can be marginal, that does not mean that the
activity can be considered as a supporting ac-
tivity. The simplified method cannot be applied
for this activity.

Contract Research and Contract
Manufacturing

In the event of contract research and contract
manufacturing, according to the new TP Decree, cost-
based remuneration may be considered as being at
arm’s length. For transfer pricing purposes, the trans-
action will first need to be characterized based on the
principles laid out in (paragraph 2 of) the new TP De-
cree, however.

Remuneration determined on a cost basis qualifies
as arm’s length in case the performance of contract re-
search or contract manufacturing activities are per-
formed by party A and the research or manufacturing
activities are managed by party B, which incurs the
costs and risks and becomes the economic owner of
the developed assets or produced products. Further-
more, party B needs to have control and perform con-
trol activities in relation to the risks incurred and have
the financial capacity to assume the risks. An analysis
hereof must be based on the specific facts and circum-
stances of the case at hand.

Management of research activities and control over
risk is determined by aspects such as the decision-
making, planning, budgeting, performance measure-
ments, remunerating, adjusting/redefining work re-
sponsibilities, determining of commercially valuable
areas and assessing the chances of (un)successful re-
search. The new TP Decree provides two examples to
corroborate when a cost-based remuneration would be
acceptable and at arm’s length.

COST SHARING

The new TP Decree elaborates on cost sharing
agreements, with four separate examples based on re-
search and development. In essence, the message is
that the remuneration for activities undertaken as a
cost sharing participant in a cost sharing arrangement
should not materially differ from the remuneration
earned when the cost sharing participant would be
collaborating outside of such arrangement. The prin-
ciples set out in Chapters I and IV of the OECD TPG
continue to apply. A cost sharing participant who
takes on risk ought to be able to control those risks
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and have financial capacity to carry the negative con-
sequences of such risk. A cost sharing participant who
only provides for funding and manages risks related
to the funding but not any other risk will generally
only be allocated a funding-related return considering
the financing risks involved (i.e., a risk-adjusted re-
turn).

Each cost sharing participant’s relative share of the
arrangement needs to match such participant’s relative
share in the expected benefits of the arrangement, and
this share needs to be calculated based on market
value. Where the DTA previously provided that cost
sharing without a profit margin would be acceptable
if all participants’ contributions could be considered
to be of equal value, that provision is now deleted. In
other words, a profit margin is expected to be in-
cluded. Some countries do not accept the inclusion of
a profit margin but do accept that a fee is charged for
the capital associated with the cost sharing activities.
This will be acceptable for the DTA provided the out-
come is at arm’s length.

The new TP Decree confirms that when evaluating
cost sharing arrangements, the tax authorities need to
account for the fact that transfer pricing is not an ex-
act science. Nevertheless, taxpayers are required to
substantiate that unrelated parties in comparable cir-
cumstances would enter into similar agreements.

The new TP Decree provides four (previously pro-
vided) cost sharing examples (and eliminates an ex-
ample) in which two unrelated parties enter into a cost
sharing agreement where they intend to jointly de-
velop a product. The results of the cost sharing agree-
ment will be such that each of them gets the exclusive
ownership of the relevant rights for their respective
jurisdictions. The examples assume that both parties
contribute to the cost sharing agreement in equal mea-
sure of cost/value. The DTA therefore concluded that
the cost sharing activities could be conducted on a
cost basis by each party. Consistent with other parts
of the new TP Decree, all references to remuneration
at cost have been removed and reserved for excep-
tional situations, indicating that a chargeout at cost
will not be tolerated unless exceptional circumstances
exist.

GROUP PROCUREMENT

Central procurement often leads to synergy ben-
efits. Commercial arguments for central procurement
include cost savings (bundling of purchasing power
and purchasing expertise) reducing the necessary
working capital and improving product quality. This is
often accompanied with the desire to set up a central
procurement office close to the market where the rel-
evant products are sourced.

Central procurement activities can vary from sup-
porting activities to purchasing activities that can be

considered a core group function. Therefore, the func-
tional analysis will need to consider the relative im-
portance of the procurement function within the value
chain of the group. Also to be determined is what
parts of the group perform the respective procurement
activities.

Procurement functions of a routine nature will in-
cur little risk. This includes selecting potential suppli-
ers, (local) coordination with suppliers, quality con-
trol of the purchases, and arranging transportation and
other logistics activities. In practice, these activities
rarely, if ever, trigger price or inventory risk. The new
TP Decree confirms that on occasion the activities can
include more complex characteristics, and that the de-
termination of product assortment (considered as a
separate function) can be involved.

After the functional analysis, the question arises
what transfer pricing method can be considered ap-
propriate to determine an arm’s-length fee for the ac-
tivities performed. This fee can vary from a routine
fee (based on operational costs or a fee related to the
purchasing value) for routine activities to a transac-
tional profit-like fee if the activities can be considered
a core function.

According to the new TP Decree, local purchasing
agents will mainly perform supporting functions. In
general, they are remunerated with a fee based on the
purchasing value. The percentage of the fee is ex-
pected to increase to the extent the agent has more re-
sponsibilities, and to decrease to the extent the pur-
chasing volumes increase. In practice it turns out to be
challenging to find comparables based on purchasing
value, however. Therefore, the new TP Decree an-
nounces that the DTA will choose the TNMM in such
situations as a reference to determine the arm’s-length
nature of the fee. The cost base will in those cases be
limited to the operational costs of the procurement of-
fice. The cost of goods sold is not considered part of
that basis.

Furthermore, to the extent that the group realizes an
increase of purchase discounts as a result of the cen-
tralized procurement function, this benefit will in
principle not be allocable to the centralized procure-
ment office. It will need to be allocated to the divi-
sions of the group that make it possible for the pro-
curement office to achieve such discounts. Only to the
extent that extra discounts are obtained as a result of
specific knowledge and skills of the procurement of-
fice, will allocations to the procurement office be con-
sidered arm’s length, and requirements for substantia-
tion that such is the case should be expected.

SUMMARY FINDINGS

The guidance on services in the new TP Decree is
pretty much consistent with the OECD TPG and with
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previous guidance. What does appear material is that
references to group services rendered at cost appear
reserved for exceptional situations and likely will re-
quire persuasive substantiation. This also applies to
the part of blended services that are not shareholder
services, to contract research and contract manufac-
turing and to cost sharing. Furthermore, as ESG re-
porting is removed from the list of shareholder activi-

ties, it appears that (part of) such cost could be allo-
cated to the respective group entities.

As to procurement services, the new TP decree un-
derscores that whoever renders those services should
not necessarily be allocated synergy benefits or the
benefit of volume discounts. Anyone wishing to so al-
locate should expect to have to substantiate why that
would be arm’s length.
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