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	No change or minor / immaterial change

	
	Change to be reviewed, but not requiring gap assessment to be revisited with business

	
	Significant change requiring detailed review 



NOTE:  Review comparison of MiFID 1 Implementing Directive versus Commission draft Delegated Directive

	ESMA Technical Advice
Section 2.8 pages 74 to 78

	MiFID Implementing Directive
Article 16 to 20
	Commission Draft Delegated Directive
Articles 2 to 8
	Summary of Key Changes in Commission Draft Delegated Directive

	N/A
	Article 16(1)
	Article 2(1)
	Text in draft Delegated Directive drawn from MiFID 1 Implementing Directive.  Generally minor changes – language tidy-up.
Delegated Directive Article 2(1) has been amended such that the following phrase (in quotes and bold) has been removed from the original MiFID1 paragraph and no longer appears in the draft Delegated Directive:
[Member States shall require that] “, for the purposes of safeguarding clients’ rights in relation to financial instruments and funds belonging to them,” [investment firms comply with the following requirements].

	N/A
	Article 16(1)(a)
	Article 2(1)(a)
	Text in draft Delegated Directive drawn from MiFID 1 Implementing Directive.  Minor changes – language tidy-up.

	Paragraph 21
	Article 16(1)(b)
	Article 2(1)(b)
	Text in draft Delegated Directive drawn from MiFID 1 Implementing Directive. 
As directed in Technical Advice paragraph 21, Delegated Directive Article 2(1)(b) has been amended such that the following phrase (in quotes and bold) has been added to the new draft Delegated Directive:
[they must maintain their records and accounts in a way that ensures their accuracy, and in particular their correspondence to the financial instruments and funds held for clients] “and that they may be used as an audit trail”;

	N/A
	Article 16(1)(c)
	Article 2(1)(c)
	Text in draft Delegated Directive drawn from MiFID 1 Implementing Directive.  No changes.

	N/A
	Article 16(1)(d)
	Article 2(1)(d)
	Text in draft Delegated Directive drawn from MiFID 1 Implementing Directive.  Minor changes – article number cross-reference amended.

	N/A
	Article 16(1)(e)
	Article 2(1)(e)
	Text in draft Delegated Directive drawn from MiFID 1 Implementing Directive.  Minor changes – article number cross-reference amended.

	N/A
	Article 16(1)(f)
	Article 2(1)(f)
	Text in draft Delegated Directive drawn from MiFID 1 Implementing Directive.  No changes.

	N/A
	Article 16(2)
	Article 2(2)
	Text in draft Delegated Directive drawn from MiFID 1 Implementing Directive.  Minor changes – language tidy-up, re-ordering of sentences and amendments to number cross-references. 

	Paragraph 18
	Article 16(3)
	Article 2(3)
	Text in first sub-paragraph draft Delegated Directive drawn from MiFID 1 Implementing Directive.
New text in second sub-paragraph, as directed in Technical Advice paragraph 18:
“When relying on such equivalent requirements under Article 2(1)(d) or (e), Member States shall ensure that investment firms inform clients that in such instances they do not benefit from the provisions envisaged under Directive 2014/65/EU [MiFID2] and this [Delegated] Directive.”

	Paragraphs 14, 15 and 16
	N/A
	Article 2(4)
	As directed in Technical Advice paragraphs 14, 15 and 16, new text added to Delegated Directive in relation to inappropriate security interests, liens or rights of set-off over client financial instruments and funds and recording liens and other encumbrances: 
“Member States shall ensure that security interests, liens or rights of set-off over client financial instruments or funds enabling a third party to dispose of client’s financial instruments or funds in order to recover debts that do not relate to the client or provision of services to the client are not permitted except where this is required by applicable law in a third country jurisdiction in which the client funds or financial instruments are held
Member States shall require investment firms, where the firm is obliged to enter into agreements that create such security interests, liens or rights of set-off, to disclose that information to clients indicating to them the risks associated with those arrangements. 
Where security interests, liens or rights of set-off are granted by the firm over client financial instruments or funds, or where the firm has been informed that they are granted, they shall be recorded in client contracts and the firm’s own accounts to make the ownership status of client assets clear, such as in the event of an insolvency.”

	Paragraph 20
	N/A
	Article 2(5)(a) to (f)
	As directed in Technical Advice paragraph 20, new text added to Delegated Directive:
“Member States shall require that investment firms make information pertaining to clients' financial instruments and funds readily available to the following entities: competent authorities, appointed insolvency practitioners and those responsible for the resolution of failed institutions. The information to be made available shall include the following: (a) related internal accounts and records that readily identify the balances of funds and financial instruments held for each client;
(b) where client funds are held by the investment firm in accordance with Article 4, as well as details of the accounts where client funds are held and the relevant agreements with those entities;
(c) where financial instruments held by the investment firm in accordance with Article 3, as well as details of accounts opened with third parties and the relevant agreements with those entities;
(d) details of third parties carrying out any related (outsourced) tasks and details of any outsourced tasks
(e) key individuals of the firm involved in related processes, including those responsible for oversight of the firm’s requirements in relation to the safeguarding of client assets; and
(f) agreements relevant to establish client ownership over assets.”

	N/A
	Article 17(1)
	Article 3(1)
	Text in draft Delegated Directive drawn from MiFID 1 Implementing Directive.  Minor changes – language tidy-up.

	N/A
	Article 17(2)
	Article 3(2)
	Text in draft Delegated Directive drawn from MiFID 1 Implementing Directive.  Minor changes – language tidy-up.

	N/A
	Article 17(3)
	Article 3(3)
	Text in draft Delegated Directive drawn from MiFID 1 Implementing Directive.  No changes.

	N/A
	Article 17(3)(a)
	Article 3(3)(a)
	Text in draft Delegated Directive drawn from MiFID 1 Implementing Directive.  No changes.

	N/A
	Article 17(3)(b)
	Article 3(3)(b)
	Text in draft Delegated Directive drawn from MiFID 1 Implementing Directive.  Minor changes – language tidy-up.

	N/A
	N/A
	Article 3(4)
	New paragraph added to Delegated Directive:
“Member States shall ensure the requirements under paragraph 2 and 3 shall also apply when the third-party has delegated any of its functions concerning the holding and safekeeping of financial instruments to another third-party.”

	Depositing client funds

	N/A
	Article 18(1)
	Article 4(1)
	Text in draft Delegated Directive drawn from MiFID 1 Implementing Directive.  Minor changes – language tidy-up.

	N/A
	Article 18(2)
	Article 1(4) [Definition section]
	MiFID 1 Implementing Directive Article 18(2) – meaning of “qualifying money market fund” – now appears in Delegated Directive Article 1(4) [Definitions section]. Generally minor changes, but new text in relation to considering such funds to be of “high quality” and in relation to credit rating agencies registered and supervised by ESMA.

	Paragraph 10
	Article 18(3)
	Article 4(2)
	Text in draft Delegated Directive drawn from MiFID 1 Implementing Directive.
As directed in Technical Advice paragraph 10, Delegated Directive Article 4(2) first paragraph amended to include the requirement that investment firms consider the need for diversification of the client funds as part of their due diligence.
Delegated Directive Article 4(2) second paragraph is copied from MiFID 1 Implementing Directive.
Delegated Directive Article 4(3) third paragraph contains an additional sentence at the end:
“In order to ensure this right to consent is effective, investment firms shall inform clients that funds placed with a qualifying money market fund will not be held in accordance with the requirements for safeguarding client funds set out in this Directive.”

	Paragraph 11
	N/A
	Recital 12 last sentence
	Technical Advice Paragraph 11 – “where an investment firm has transferred client funds to a transaction account in order to make a specific transaction for the client, such funds should not be subject to a requirement to diversify” – now appears in Delegated Directive Article 12 last sentence.

	Paragraph 12
	N/A
	Article 4(3) first paragraph
	As directed in Technical Advice paragraph 20, new text added to Delegated Directive.  Minor changes from Technical Advice – language tidy-up: 
“Member States shall require that, where investment firms deposit client funds with a credit institution, bank or money market fund of the same group as the investment firm, they limit the funds that they deposit with any such group entity or combination of any such group entities so that funds do not exceed 20% of all such funds.”

	Paragraph 13
	N/A
	Article 4(3) second paragraph
	As directed in Technical Advice paragraph 20, new text added to Delegated Directive.  Minor changes from Technical Advice – language tidy-up: 
“An investment firm may not comply with this limit where it is able to demonstrate that, in view of the nature, scale and complexity of its business, and also the safety offered by the third parties considered in the previous subparagraph, and including in any case the small balance of client funds the investment firm holds the requirement under the previous paragraph is not proportionate. Investment firms shall periodically review the assessment made in accordance with this subparagraph and shall notify their initial and reviewed assessments to NCAs.”

	Use of client financial instruments

	Paragraph 9
	Article 19(1)
	Article 5(1)
	Text in draft Delegated Directive drawn from MiFID 1 Implementing Directive.
As directed in Technical Advice paragraph 9, Delegated Directive Article 5(1)(a) amended to include requirement that the client’s consent must be “affirmatively executed by signature or equivalent”. In addition, the Delegated Directive now refers generally to “clients”, whereas the MiFID 1 Implementing Directive specifically referred to “retail clients”.
Otherwise, minor changes – language tidy-up.

	N/A
	Article 19(2)
	Article 5(2)
	Text in draft Delegated Directive drawn from MiFID 1 Implementing Directive.  Minor changes – language tidy-up.

	Paragraph 19
	N/A
	Article 5(3)
	As directed in Technical Advice paragraph 19, new provision added to Delegated Directive outlining requirements for preventing unauthorised use of client financial instruments. 
Delegate Directive Article 5(3) first paragraph includes additional wording that the requirement applies to investment firms using client financial instruments “for their own account or the account of any other person”.

	Paragraph 8
	N/A
	Article 5(4)
	As directed in Technical Advice paragraph 8, Delegated Directive Article 5(4) specifies investment firms must ensure the borrower of the client assets provides appropriate collateral and that the firm monitors the continued appropriateness of such collateral and maintains the balance with the value of the client instruments.

	Paragraph 7 and paragraph 3
	N/A
	Article 5(5)
	As directed in Technical Advice paragraph 7, Delegated Directive Article 5(5) specifies that investment firms must not enter into arrangements which are prohibited under MiFID 2 Article 16(10) – i.e. investment firms are prohibited from concluding TTCAs with retail clients.

	Inappropriate use of title transfer collateral arrangements

	Paragraph 5
	N/A
	Article 6(1)
	As directed in Technical Advice paragraph 5, Delegated Directive Article 6(1) specifies that firms must consider, and be able to demonstrate that they have done so, the use of TTCAs in the context of the relationship between the client’s obligation to the firm and the client assets subject to the TTCA arrangements.

	Paragraph 4
	N/A
	Article 6(2)
	As directed in Technical Advice paragraph 4, Delegated Directive Article 6(2) lists the factors to take into account when considering and documenting the appropriateness of the TTCAs. Minor changes – language tidy-up.

	Paragraph 6
	N/A
	Article 6(3)
	As directed in Technical Advice paragraph 6, Delegated Directive Article 6(3) specifies that investment firms must highlight to clients the risks involved and the effect of any TTCAs on client assets.
NOTE: the Technical Advice referred to highlighting the risks to “clients”, while the Delegated Directive now refers to highlighting to “professional clients and eligible counterparties”. As noted in Technical Advice paragraph 3, MiFID2 Article 16(10) prohibits firms from concluding TTCAs with retail clients.

	Governance arrangements concerning the safeguarding of client assets

	Paragraphs 1 and 2
	N/A
	Article 7
	As directed in Technical Advice paragraphs 1 and 2, Delegated Directive Article 7 specifies that

	Reports by external auditors

	N/A
	Article 20
	Article 8
	Text in draft Delegated Directive drawn from MiFID 1 Implementing Directive – provision relating to reports by external auditors.  Minor changes – language tidy-up


* NEW*
Additional provisions in Draft Delegated Regulation to elaborate MiFID 2 (Level 1) Article 24(4)

	Information concerning safeguarding of client financial instruments or client funds



	MiFID 2 (Level 1) Article 24(4)
	Commission Draft Delegated Regulation Article 49
	Summary of Key Changes in Commission Draft Delegated Regulation

	Article 24(4)
	Article 49(1)
	“Investment firms holding financial instruments or funds belonging to clients shall provide those clients or potential clients with the information specified in paragraphs 2 to 7 where relevant.”

	Article 24(4)
	Article 49(2)
	“The investment firm shall inform the client or potential client where the financial instruments or funds of that client may be held by a third party on behalf of the investment firm and of the responsibility of the investment firm under the applicable national law for any acts or omissions of the third party and the consequences for the client of the insolvency of the third party.”

	Article 24(4)
	Article 49(3)
	“Where financial instruments of the client or potential client may, if permitted by national law, be held in an omnibus account by a third party, the investment firm shall inform the client of this fact and shall provide a prominent warning of the resulting risks.”

	Article 24(4)
	Article 49(4)
	“The investment firm shall inform the client or potential client where it is not possible under national law for client financial instruments held with a third party to be separately identifiable from the proprietary financial instruments of that third party or of the investment firm and shall provide a prominent warning of the resulting risks.”

	Article 24(4)
	Article 49(5)
	“The investment firm shall inform the client or potential client where accounts that contain financial instruments or funds belonging to that client or potential client are or will be subject to the law of a jurisdiction other than that of a Member State and shall indicate that the rights of the client or potential client relating to those financial instruments or funds may differ accordingly.”

	Article 24(4)
	Article 49(6)
	“An investment firm shall inform the client about the existence and the terms of any security interest or lien which the firm has or may have over the client's financial instruments or funds, or any right of set-off it holds in relation to those instruments or funds. Where applicable, it shall also inform the client of the fact that a depository may have a security interest or lien over, or right of set-off in relation to those instruments or funds.”

	Article 24(4)
	Article 49(7)
	“An investment firm, before entering into securities financing transactions in relation to financial instruments held by it on behalf of a client, or before otherwise using such financial instruments for its own account or the account of another client shall in good time before the use of those instruments provide the client, in a durable medium, with clear, full and accurate information on the obligations and responsibilities of the investment firm with respect to the use of those financial instruments, including the terms for their restitution, and on the risks involved.”
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Technical Advice – pg 74-78
Governance arrangements concerning the safeguarding of client assets 
1.	Investment firms shall appoint a single officer of sufficient skill and authority with specific responsibility for matters relating to the firm’s compliance with its obligations regarding the safeguarding of client instruments and funds. 
2. 	In accordance with the MiFID proportionality principle, investment firms shall decide where it is appropriate for the officer appointed under (1) to be dedicated solely to this task, or to have additional responsibilities. 
Inappropriate use of title transfer collateral arrangements (TTCAs) for non-retail clients 
3. 	Article 16(10) of MiFID II prohibits firms from concluding TTCAs with retail clients for the purpose of securing or covering present or future, actual or contingent or prospective obligations. For non-retail clients, investment firms shall not conclude TTCAs without proper consideration. 
4. 	TTCAs are not appropriate where: 
i. there is only a very weak connection between the client’s obligation to the firm and the use of TTCAs, including where the likelihood of a liability arising is low or negligible; 
ii. the amount of client funds or financial instruments subject to TTCAs far exceeds the client’s obligation, or is even unlimited if the client has any obligation at all to the firm; or
 iii. firms insist that all clients’ assets must be subject to TTCAs, without considering what obligation each client has to the firm. 
5. 	Investment firms shall consider and be able to demonstrate that they have properly considered the use of TTCA in the context of the relationship between the client’s obligation to the firm and the client assets subjected to TTCA by the firm. 
6.	Where using TTCAs, Investment firms shall highlight to clients the risks involved and the effect of any TTCA on the client’s assets. 
Securities financing transactions and TTCAs 
7. 	While some transactions permitted under Article19 of the MiFID Implementing Directive may require the transfer of title, it shall not be possible to make use of Article 19 to effect arrangements that are prohibited under Article 16(10) of MiFID II. 
Securities financing transactions and collateralisation 
8. 	Investment firms shall adopt specific arrangements for retail and non-retail clients to ensure that the borrower of client assets provides the appropriate collateral and that the firm monitors the continued appropriateness of such collateral and takes the necessary steps to maintain the balance with the value of client assets. 
 9. 	Where an investment firm enters into arrangements for securities financing transactions under Article 19(1)(a) of the MiFID Implementing Directive, the express prior consent of the client shall be clear, recorded in writing, and affirmatively executed by signature or equivalent. In addition, Article 19 should clarify that prior client consent is required for use of client assets by any person. 
Considering diversification of an investment firm’s holding of client funds as part of due diligence requirements 
10. 	An investment firm that deposits client funds at a third party in accordance with Article 18(1) of the MiFID Implementing Directive shall consider the diversification of these funds as part of their due diligence in the selection, appointment and periodic review of that third party (as set out in Article 18(3) of the MiFID Implementing Directive). 
11. 	Where an investment firm has transferred client funds to a transaction account in order to make a specific transaction, such funds shall not be subject to a requirement to diversify. 
Intragroup deposits of client funds 
12. 	Where an investment firm deposits client funds at a third party (as per Article 18(1) of the MiFID Implementing Directive) and that third party is within its own group, an intragroup deposit limit of 20% of such funds shall be imposed. 
13. 	However, an investment firm shall be allowed not to comply with the previous paragraph if it is able to demonstrate that, in view of the nature, scale and complexity of its business, and also the safety offered by the third parties considered in the previous paragraph, and including in any case the small balance of client funds it holds, the requirement under the previous paragraph is not proportionate. Investment firms shall periodically review the assessment made in accordance with this paragraph and should notify their initial and reviewed assessment(s) to NCAs. 
Inappropriate security interests, liens or rights of set-off over client financial instruments and funds and recording liens and other encumbrances 
14. 	Security interests, liens or rights of set-off over client assets that enable a third party to dispose of these assets in order to recover debts that do not relate to the clients or provision of services to the clients shall not be permitted except in cases where this is required by applicable law in a third country jurisdiction. 
15. 	Where a firm is obliged to enter into agreements that create such security interests, liens or rights of set-off, the firm shall disclose this information to clients so that they are informed of the risks associated with these arrangements. 
16. 	Where security interests, liens or rights of set-off are granted by the firm over client assets, or where the firm has been informed that they are granted, these shall be recorded in client 77 contracts and the firm’s own accounts to make the ownership status of client assets clear, e.g. in the event of an insolvency. 
Segregation of client financial instruments in third country jurisdictions 
17.	 Investment firms shall only be permitted to rely on ‘other equivalent measures’ as outlined in Article 16(1)(d) of the MiFID Implementing Directive when they are unable to comply with the segregation requirements in third country jurisdictions, due to reasons of applicable law. In these cases, Member States shall be responsible for specifying the necessary ‘other equivalent measures’ to be taken. 
18. 	A specific disclosure shall be made to clients when relying on ‘other equivalent measures’ under Article 16(1)(d) of the MiFID Implementing Directive to make clients aware they do not benefit from the provisions envisaged under MiFID in these instances. 
Preventing unauthorised use of client financial instruments 
19. 	Investment firms shall take appropriate measures to prevent the unauthorised use of client financial instruments. These measures may include (but are not limited to): 
i. the conclusion of agreements with clients on measures to be taken by the investment firms in case the client does not have the provision on its account on the settlement date (e.g. borrowing of the corresponding securities on behalf of the client or unwinding the position); 
ii. the close monitoring, by the investment firm, of its projected ability to deliver on the settlement date and the putting in place remedial measures if this cannot be done; and
iii. the close monitoring and prompt requesting of undelivered securities outstanding on the settlement day and beyond. 
Making information readily available to insolvency practitioners and relevant authorities and strengthening record-keeping requirements 
20.	Investment firms shall make information readily available to NCAs, insolvency practitioners and those responsible for the resolution of failed institutions, including the following information: 
i. related internal accounts and records (reconciliations, client ledgers, cash books etc.) that readily identify the balances of funds and instruments held for each client;
ii. where client funds are held by the investment firm in accordance with Article 18 of the MiFID Implementing Directive, details of the accounts where client funds are held (bank or qualifying money market fund) and the relevant agreements with those entities
iii. where financial instruments held by the investment firm in accordance with Article 17 of 78 the MiFID Implementing Directive, details of accounts opened with third parties and the relevant agreements with those entities;
iv. details of third parties carrying out any related (outsourced) tasks; 
v. key individuals of the firm involved in related processes, including those responsible for oversight of the firm’s requirements in relation to the safeguarding of client assets; and
vi. relevant client agreements. 
21. 	The record-keeping requirements in existing Article 16 of the MiFID Implementing Directive should also state that records shall be maintained in such a way ‘that they may be used as an audit trail’, in line with IOSCO Principle 1.

See Commission Delegated Directive (DA1) - 07 April 2016
And DR April 2016 - Chp 3 S1, Art 44-51 Information to Clients and Potential Clients 
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