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Preface

Public-Private Partnerships 2019
Fifth edition

Getting the Deal Through is delighted to publish the fifth edition of
Public-Private Partnerships, which is available in print, as an e-book and
online at www.gettingthedealthrough.com.

Getting the Deal Through provides international expert analysis in
key areas of law, practice and regulation for corporate counsel, cross-
border legal practitioners, and company directors and officers.

Throughout this edition, and following the unique Getting the Deal
Through format, the same key questions are answered by leading
practitioners in each of the jurisdictions featured. Our coverage this
year includes a new chapter on Greece.

Getting the Deal Through titles are published annually in print.
Please ensure you are referring to the latest edition or to the online
version at www.gettingthedealthrough.com.

Every effort has been made to cover all matters of concern to
readers. However, specific legal advice should always be sought from
experienced local advisers.

Getting the Deal Through gratefully acknowledges the efforts of all
the contributors to this volume, who were chosen for their recognised
expertise. We also extend special thanks to the contributing editors,
Ivan E Mattei and Armando Rivera Jacobo of Debevoise & Plimpton
LLP, for their continued assistance with this volume.

GETTING THE /§<
DEAL THROUGH 2

London
September 2018

www.gettingthedealthrough.com
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ENGLAND & WALES

England & Wales

Adam Cooper, Richard Dyton, Simon Moore, Simon Kenolty, Jack Rutherford, Louise
McErlane, Shu Shu Wong, Sam Cundall, Yeji Lee, EunJung Kim and Khalifa Aljabr

Simmons & Simmons LLP

General PPP framework

1 How has the concept of public-private partnership (PPP)
developed in your jurisdiction? What types of transactions are
permitted and commonly used in your jurisdiction?

Since the beginning of the industrial revolution, England and Wales
have been pioneers in the development of PPPs. The sector grew
strongly during the Labour government of 1997 to 2010 that wanted to
increase national infrastructure investment without increasing public
debt. Projects such as design-build-finance-maintain, design-build-
finance-maintain-operate, design-build-operate and concessions -
were given public support, often under the Private Finance Initiative
(PFI).

While many of these projects were successful, some high-profile
failures, including those involving the recent collapse of facilities
management and construction firm Carillion and its fall out, have led
to further questions about the outsourced services model challeng-
ing PPPs. The political perception from some quarters that the private
sector has generated excessive profits without taking commensurate
risk has caused the present government to scale back and, in some
cases, restructure the PFI/PPP programme. Moreover, the ultra-low
government borrowing rate, combined with reduced long-term bank
debt availability, have removed part of the commercial incentive for the
government to use PFI/PPP as a delivery model.

Such changes led to reforms addressing some PFI/PPP criticisms,
with the government introducing greater emphasis on efficiency, trans-
parency and risk sharing as a result. The modified approach to PPPs
(Private Finance 2 (PF2)) encourages, for example, a government taking
a minority equity stake in the project company. Notwithstanding this,
the current Labour opposition has made clear its opposition to PPPs in
general, announcing its intention to end use of the UK PFI/PPP model
in some cases, bringing assets and state-provided services into public
ownership.

Many companies participating in UK PFI/PPP projects are now
signatories to the voluntary code of conduct (the Code of Conduct for
Operational PFI/PPP Contracts 2013), which applies to every PPP that
signatories are party to, setting out commitments from both public
and private-sector parties in relation to their constructive engagement
and flexibility, and to improve the operational efficiency of their pro-
jects. The Code of Conduct aims to reflect best practice and should be
reviewed in detail by new bidders looking to enter the sector. The Code
forms part of the government’s efforts to reduce the cost of PFI deals
under the Operational Savings Programme, which has already achieved
savings of more than £1.5 billion since its launch, having been devel-
oped with the support and engagement of relevant trade bodies and a
cross-section of lenders, investors, construction contractors and facili-
ties management providers.

2 What categories of public infrastructure are subject to PPP
transactions in your jurisdiction?

PPPs are common in almost every aspect of public infrastructure in
England and Wales, including:
- roads, schools, university student accommodation, prisons,
defence, healthcare and hospitals;
waste to energy and waste management;
public security and border control;

www.gettingthedealthrough.com

waste water transportation;

certain natural resources developments; and

street lighting, energy transmission and other energy projects,
including solar.

3 Isthere alegislative framework for PPPs in your jurisdiction,
or are PPPs undertaken pursuant to general government
powers as one-off transactions?

There is no specific PPP law, but there is substantial legislation, includ-
ing that of the EU, on procurement by public authorities. While this
varies to some extent from sector to sector, government policy looks
to standardise and achieve a good degree of consistency across the
sector. Accordingly, model contracts and guidelines are published by
central government, which must be followed to the extent negotiated
and agreed, and some government departments have issued model
contracts for particular sectors subject to their authority. The Treasury
issued overarching PF2 guidance in December 2012 (as a replacement
to version four of the Standardisation of PFI Contracts (SOPC4)). We
understand that an update to PF2 will follow in due course. Meanwhile,
the Welsh Governmenthas developed its own mutual investment model.

4 Isthere a centralised PPP authority or may each agency carry
out its own programme?

Different government agencies may carry out their own programmes
provided they are largely consistent with the standard centralised
approach. Some departments and sectors have more developed
programmes adapted to their sector, including the Department for
Environment, Food and Rural Affairs, the Department of Health, the
Department for Education and the Ministry of Defence.

The National Infrastructure Commission is mandated to take
long-term strategic decisions on the UK’s infrastructure needs. The
Infrastructure and Projects Authority has been established through a
combination of Infrastructure UK and the Major Projects Authority,
and its role is to act as the government’s implementation arm of UK
infrastructure transactions.

5 Are PPPs procured only at the national level or may state,
municipal or other subdivision government bodies enter into
PPPs?

Subdivisions of government bodies and central government alike may
enter into PPPs. Examples include PPPs in the health, education, waste
disposal, housing, fire, police, leisure and street-lighting sectors, all of
which are entered into by local authorities or subdivisions of govern-
ment bodies.

6 How s the private party in a PPP remunerated in your
jurisdiction?

The mechanism depends on the sector and the purpose of the PPP
project. Most PPP projects generate a monthly ‘availability payment’
or ‘unitary charge’ from the government client, provided that the per-
formance regime specified under the relevant project agreement is
adhered to (ie, the relevant asset or facility is made available to the
standards required by the PFI/PPP contract). Generally, there will be
deductions for poor performance and unavailability, usually ratcheted
up for repeated failure. A small number of PPP contracts transfer usage
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risk to the private sector where revenue is generated by the asset’s user
including, for example, ‘real toll’ motorways.

Some PPP projects operate a cost recovery mechanism whereby
the private-sector party is remunerated for costs incurred in its perfor-
mance of the services, provided that such services meet the required
standards and that costs are incurred pursuant to the relevant pay-
ment mechanism. In addition, the private-sector party may also be
incentivised to achieve savings for the government client because the
private-sector party receives a share of any savings made against an
agreed baseline for performance of the services.

7 Mayrevenuerisk or usage risk be shared between the private
party and the government? How is risk shared?

Yes. For example, different commercial models are used in the univer-
sity accommodation PPP sector, where student occupation is wholly or
partially underwritten by the public sector.

The government may agree to private-sector use, for example, of
spare capacity in the PPP asset to generate third-party revenue, which
is often subject to revenue sharing between the private party and the
government. Such an agreement is usually subject to prior government
approval and control on the type of commercial activity that can be
undertaken by the relevant asset or facility.

8 Insituations where the private party is compensated in whole
or in part through availability or other periodic payments
from the government, are the payment obligations of the
government subject to the relevant legislative body approving
budgetary funding in the future?

Neither PPP contracts as a whole, nor the government’s payment obli-
gations under the contracts, are typically subject to specific legislative
approval or approval of funding by the legislature.

9 Isthere any cap on the rate of return that may be earned by the
private party in the PPP transaction?

There is no set cap on return applicable to all projects, or a limit on max-
imum leverage. There are, however, mechanisms to ensure the private
party’s rate of return on the project is not excessive, for example, open-
book accounting, sharing of refinancing gains, and benchmarking and
market testing (for some facilities management services where these
are included in the project). Use of the gainshare mechanism, where
profits made by the private party are shared with the public body once
they reach a certain threshold, is now common practice.

10 Isthe transfer of direct or indirect ownership interests in the
project company or other participants restricted?

Normally, a lock-in period exists, during which change of ownership
cannot occur, which often applies until two years after the service
commencement date. There can be additional restrictions on change
of control or ownership, for example, for reasons of national security,
that apply throughout the term. Conversely, there are often lesser
or no restrictions on the transfer of ownership interests by purely
financial investors.

Procurement process

11 What procedures normally apply to a PPP procurement? What
evaluation criteria are used to award a PPP transaction?

PPP procurements are currently subject to EU procurement law.
Selection criteria are used to determine if parties are considered suit-
able to participate in the procurement, based on suitability to pursue
a professional activity, economic and financial standing, technical and
professional ability and certain mandatory exclusion criteria. Under the
Public Procurement Directive 2014/24/EU and the Public Contracts
Regulations (SI 2015/102), the contract will be awarded on the basis
of the most economically advantageous tender, with the government
deciding an appropriate weighting between quality and cost to calcu-
late this. The evaluation criteria used must be disclosed in the con-
tract notice or tender documents. The government has made clear its
intention that the jurisdiction of the European Court of Justice in the
UK will come to an end with Brexit. Nevertheless, at the time of writ-
ing, everything remains under negotiation. In any event, post-Brexit, it
is expected that there will be some form of rules-based procurement
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regulations in place to ensure competition and value for money for
taxpayers.

12 May the government consider proposals to deviate from the
scope or technical characteristics of the work included in the
procurement documentation during the procurement process,
without altering such terms with respect to other proponents?
How are such deviations assessed?

Variant bids may sometimes be permitted in addition to the required
bids (eg, to encourage innovative proposals) or where the procuring
entity is unsure about the best solution for its project.

If variant bids are permitted, this will be stated in the tender doc-
uments and will apply to all parties. The criteria used to assess the
variant bid will be the same as for the required bid.

Variant bids may be either mandatory (Where the procuring author-
ity requires a specific alternative proposal) or may be voluntary, where
a bidding party may propose an alternative proposal if it wishes, but is
not obliged to do so.

In certain circumstances, the government may also be open to pro-
posals from the private sector providing innovative technical solutions
that may offer the government the opportunity to make further savings
or increase revenue. However, where such deviations are not included
as part of the evaluation criteria, they will not be evaluated and therefore
may only be considered once a preferred bidder has been appointed.

13 May government parties consider unsolicited proposals for
PPP transactions? How are these evaluated?

The requirement to comply with EU procurement rules means that the
government is unable to accept unsolicited proposals from contractors
for PPP transactions.

The position after Brexit remains unclear. However, it seems
unlikely that the UK will repeal the procurement rules in their entirety,
owing, in part, to the public policy benefits of regulating procurement
and also because of significant UK input into the EU directives that gave
rise to the current procurement regime. Yet, it remains a possibility that
the government may take the opportunity to amend procurement regu-
lations to encourage participation and account for UK-specific concerns.

14 Does the government party provide a stipend for unsuccessful
short-listed proponents or otherwise bear a portion of their
costs?

Government policy is generally to not pay any bid costs for unsuccessful
bidders; however, it retains discretion to do so where it considers this to
be appropriate. Claims may be brought against the government where
its procurement obligations have been breached.

15 Does the government party require that proposals include
financing commitments for the PPP transaction? If it does not,
are there any mechanisms during the procurement process to
ensure that the applicable PPP transaction, once awarded, is
financeable?

The requirement for financing commitments will depend on the
nature of the PPP in question. To the extent that any private financing
is required, the government needs assurance that the financing will be
delivered. This may include evidence of commitments from lenders or
that adequate corporate finance is available. Once procured, there is
limited scope to revise projects in order to make them more financeable.
Bidders should, therefore, raise their potential financiers’ concerns dur-
ing the bidding process.

16 May the government ask its counsel to provide a legal opinion
on the enforceability of the PPP agreement? May it provide
representations as to the enforceability of the PPP agreement?

The government generally does not ask its counsel to provide opinions
on the enforceability of PPP contracts, nor does it generally provide rep-
resentations as to enforceability. Bidders must take their own view as to
enforceability and bear the risk themselves.

The government will generally provide confirmation that its pro-
posed signatory is authorised to execute the PPP agreement; however,
it will not typically provide any representations as to the enforceability
of the PPP agreement, on the basis that it is for the bidder’s lawyers to
advise their clients on enforceability.

Getting the Deal Through - Public-Private Partnerships 2019
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However, specific comfort may occasionally be offered regarding
contracts entered into by certain types of public entities, such as the
deeds of safeguard issued in respect of NHS Foundation Trusts, and the
Local Government (Contracts) Act 1997 certificate. These are usually
provided to certify that a local government counterparty has the power
to enter into the contract and to allow for compensation to be payable
if there is a subsequent successful challenge by way of judicial or audit
review.

17 Are there restrictions on participation in PPP projects by
foreign entities? May foreign entities exercise control over the
project company?

Foreign entities are not generally prohibited from participating in PPP

projects as contractors or subcontractors, or exercising control over the

project company. Exceptions are typically made if a project entails par-
ticular national security concerns or for any entity to which sanctions
may be applied.

Due diligence will be carried out by the government client on
any private-sector contracting party, regardless of their country of
origin, because the government client needs to be comfortable with
the ultimate ownership of any private-sector party before contracting
with them.

Design and construction in greenfield PPP projects

18 Doeslocal law mandate that any particular form of contract
govern design and construction activities? Does it mandate the
choice of governing law?

There are no legally mandated forms of contract for design and
construction contracts. A broad range of contract forms are used,
reflecting the broad scope of asset provision, ranging from air-to-air
refuelling tankers to school buildings. As a matter of policy, the govern-
ment will require that the contract is governed by English law. The form
of standard contract that is promoted by the UK government for con-
struction projects is the NEC4 engineering and construction contract,
issued by the Cabinet Office in 2017, which states: ‘the Government
Construction Board ... recommends that public-sector organisations use
the NEC contracts and in particular the NEC4 contracts where appro-
priate, when procuring construction’ on the basis that ‘standardising use
of this comprehensive suite of contracts should help to deliver efficien-
cies across the public sector and promote behaviours in line with the
principles of the Government Construction Strategy’. Use of this form
is not, however, compulsory unless mandated by the relevant procure-
ment authority.

19 Doeslocal law impose liability for design defects and, if so, on
what terms?

UK PPP transactions are typically structured on the basis that the bid-
der assumes liability for the design, construction and operation of the
relevant asset, and will enter into a single design and build contract with
a subcontractor (the ‘design and build contractor’). There are no spe-
cific statutory liabilities covering design defects, but bidders will have a
range of contractual remedies against the design and build contractor.
For example, to the extent defective design causes construction delay,
the design and build contractor will typically be liable to the bidder
for liquidated damages. Where defective design manifests during the
defects’ liability period (typically 24 months from construction comple-
tion), the design and build contractor will be contractually obliged to
rectify those defects at its own cost. Beyond the defects’ liability period,
the bidder may also claim against the design and build contractor for
a defined limitation period. The design and build contractor may also
assume contractual liability to the government client through a collat-
eral warranty.

20 Doeslocal law require the inclusion of specific warranties? Are
there implied warranties in cases where the relevant contract
is silent? Does local law mandate or regulate the duration of
warranties?

Specific warranties are not required by local law. Although certain terms
are implied by law (eg, use of reasonable skill and care), the contract will
invariably contain more onerous express terms defining the construc-
tion contractor’s obligations. The duration of warranties in PPP con-
struction contracts is not specifically restricted by local law; however,

www.gettingthedealthrough.com

there are general statutory limitation periods on liability depending on
the type of contract (ie, whether a contract is a deed or executed under
hand) and whether or not defects in works are latent. Even where lia-
bility under a contract comes to an end, any claims that were notified
before the expiry of this period will normally remain valid.

21 Areliquidated damages for delay in construction enforceable?
Are certain penalty clauses unenforceable?

Liquidated damages for loss caused by construction delays are generally
enforceable. Liquidated damages clauses will be unenforceable if they
are deemed to be ‘penalties’. A provision that in substance imposes
a secondary liability for breach of a primary obligation is penal if it
imposes on the defaulting party a detriment out of all proportion to any
legitimate interest of the innocent party performing the primary obliga-
tion, or is exorbitant, extravagant or unconscionable in comparison with
the value of that legitimate interest. Since the penalty rule is an interfer-
ence with freedom of contract in English law, it is not easy to conclude
that a liquidated damages clause in a contract negotiated by properly
advised parties of comparable bargaining power, is a penalty.

In general, liquidated damages are treated as an exhaustive finan-
cial remedy for the breach they apply to, and are often expressly stated
to be exhaustive. Most liquidated damages clauses, therefore, operate
as a limitation on the contractor’s liability for financial losses arising
from that breach. Often, the total financial cap on liability will include
any liquidated damages payable, but in some circumstances they can be
specifically excluded.

22 Whatrestrictions are imposed by local law on the
contractor’s ability to limit or disclaim liability for indirect or
consequential damages?

In the context of PPP contracts, there are no specific restrictions on the
contractor’s ability to disclaim liability for indirect or consequential
damages. Liability for indirect or consequential losses is almost always
dealt with expressly under the contract terms. Liability for death or per-
sonal injury caused by a party’s negligence cannot be disclaimed by that

party.

23 May a contractor suspend performance for non-payment?

In the case of PFI contracts, a construction contractor’s statutory right
to suspend for non-payment can be excluded in the construction sub-
contract. The position under other types of PPP contracts depends on
whether they are classed as construction contracts, where there is a stat-
utory right to suspend (subject to the PFI exemption) or other service
contracts where there is no general right to suspend for non-payment
(although there may be a contractual right to do so).

24 Doeslocal law restrict ‘pay if paid’ or ‘paid when paid’ clauses?

These clauses are prohibited in public-sector construction contracts
in England and Wales by the Housing Grants, Construction and
Regeneration Act 1996, unless the statutory ‘PFI exemption’ applies.
This exemption applies to contracts that are stated to be entered into
under the PFI, or similar principles, fulfilling statutory criteria, includ-
ing being entered into under the PFI or similar principles, having
performance or availability-based payments and a counterparty that
is, broadly, a public authority. There is no express prohibition on such
clauses in non-construction service contracts.

25 Are ‘equivalent project relief’ clauses enforceable under local
law?

‘Equivalent project relief’ clauses can be enforceable. However, in the
context of contracts classed as construction contracts, terms relating to
rights to payment are likely to be subject to the restrictions on ‘pay when
paid’ provisions noted in question 24.

26 May the government party decide unilaterally to expand the
scope of work under the PPP agreement?

The government is able to unilaterally expand the scope of work if, and
to the extent that, the PPP agreement and applicable procurement law
regime permit. The government will generally be entitled to unilater-
ally expand the scope of work subject to specified rights of the contrac-
tor to object (eg, a material change in the risk profile). The contract will
specify the time and cost implications of the change, such as entitling
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the contractor to more time and increased payments under a detailed,

clear, precise and unequivocal change procedure.

SI2015/102 has codified the law from the German case of Pressetext
(Case C-454/06), which now states that contracts may be modified
without a new procurement procedure, including where:

the modifications (irrespective of value) are set out in the origi-

nal contract documents in clear, precise and unequivocal review

clauses, stating the scope of the modifications and do not alter the
overall nature of the contract;

- achange in contractor cannot be made for technical or economic
reasons, with the additional work being carried out by the existing
contractor (as long as the increase does not exceed 50 per cent of
original contract value);
the need to modify the contract has been brought about by unfore-
seen and unforeseeable circumstances, it does not alter the nature
of the contract and the price increase is less than 5o per cent of the
original contract value; and
the modifications, irrespective of value, are not substantial under
paragraph 72(8) of SI2015/102 (ie, where the change is so substantial
itrenders the contract materially different in character, it introduces
conditions that will have allowed other candidates to participate in
the procurement process, it changes the economic balance in favour
of the contractor or it extends the scope considerably).

27 Doeslocal law entitle either party to have a PPP agreement
‘rebalanced’ or set aside if it becomes unduly burdensome
owing to unforeseen events? Can this be agreed to by the
parties?

There isnorightunderlocal law that is equivalent to the civil law concept
of economic hardship, allowing legal claims for contracts to be set aside
or ‘rebalanced’. Moreover, the UK government has a strong record keep-
ing to its contractual commitments, including financial commitments.

There is a limited right to have agreements set aside if performance
is frustrated by events. In addition, the parties will agree in the contract
a limited set of force majeure events that will, if they prevent perfor-
mance for a sustained period, allow the contract to be terminated for
long-term force majeure.

28 Are statutory lien laws applicable to construction work
performed in connection with a PPP agreement?

Yes. However, the payment and transfer of title terms of PPP agree-
ments and construction contracts may limit the circumstances in which
a party has debts regarding a lien that can be exercised.

29 Arethere any other material provisions related to design and
construction work that PPP agreements must address?

PPP agreements will also address:
- government obligations;
testing and works’ certification;
- risk allocation regarding ground conditions and permitting;
events entitling the contractor to extra time and money; and
design approval and compliance with requirements as to the under-
taking of works (including statutory requirements).

We expect provisions to be included that provide the government cli-
ent with direct routes of recourse (including step-in rights) against any
material subcontractors appointed (usually with government consent)
to perform any of the services under the construction contract.

Operation and maintenance

30 Are private parties’ obligations during the operating period
required to be defined in detail or may the PPP agreement set
forth performance criteria?

The project agreement will contain details of what the project company
must do or achieve, usually based on an ‘output specification’. This
defines the desired project outcome - normally in line with a key pol-
icy objective - as opposed to giving a detailed specification of how the
outcome is to be achieved. It is often the role of the private party to put
forward a proposal for ‘how’ it will achieve the desired project outcome.
During the evaluation period, this will be reviewed against the output
specification, and once the project is awarded to a bidder it is typically
incorporated into the agreement itself. Compliance with the proposal

34

will generally not be sufficient to avoid liability if the specification has
not also been complied with.

31 Areliquidated damages payable, or are deductions from
availability payments possible, for the private party’s failure to
operate and maintain the facility as agreed?

Performance deductions for underperformance are a common feature
of PPPs. The regime for performance deductions is not established in
legislation and is decided on an individual basis. It is rare for PPP con-
tracts to contain liquidated damages provisions for the operational
phase of a project.

32 Arethere any legal or customary requirements that facilities
be refurbished before they are handed back to the government
party at the end of the term?

Where facilities are to be handed back to the government party, the con-
tract will specify what condition they should be in at such a time and pro-
vide for a third-party assessment to determine whether the prescribed
condition has been met. The contract should also make provision for
retentions to be made from the service fee to be held as a guarantee.

Risk allocation

33 How s the risk of delays in commercial or financial closing
customarily allocated between the parties?

In relation to a delay in closing, the risk of increased delivery costs (eg,
construction costs), and therefore the price, increases. The risk alloca-
tion is not prescribed by law, but will be provided for in the relevant bid
documentation and contract. When submitting its bid, the private-sec-
tor bidder will be required to hold the price it bids for a specified period.
Thereafter, there may be an adjustment mechanism set out in the
selected bidder letter, specifying how the bidder’s costs are permitted to
inflate beyond this fixed date. Typically, the bidder will not be allowed
to inflate the costs and price where it has caused the delay; however, in
practice, determining which party has been responsible for a failure to
reach close by the scheduled date will be difficult and it is likely to have
been caused by both parties to some extent.

34 How s the risk of delay in obtaining the necessary permits
customarily allocated between the parties?

Where certain permits can be obtained by the public party before
awarding a contract to the private party, they generally will be (eg, plan-
ning permissions for land that will be sold, leased or licensed to the pri-
vate party). The responsibility for obtaining other permits and consents
will generally rest with the private party, unless the consents can only be
obtained by the public party or the public party is better placed to obtain
them. The risk allocation is not prescribed by law, but will be provided
for in the relevant contract.

Typically, where the private party is required to obtain planning
permission, it will be required to do so before financial close. Where
planning (or other key consents, such as environmental permits) are
unobtainable before financial close, the contract will contain detailed
provisions to deal with the consequences of a delay in obtaining the
relevant consent, the consent only being granted subject to onerous
conditions or the consent not being obtained and the agreement need-
ing to be amended or even potentially terminated as a result.

35 How are force majeure and geotechnical, environmental and
weather risks customarily allocated between the parties? Is
force majeure treated as a general concept relating to acts
outside the parties’ control or is it defined with reference to
specific enumerated events?

Force majeure is generally limited to specific circumstances such as
war, civil war, armed conflict, terrorism, or nuclear, chemical or biologi-
cal contamination providing for the occurrence of exceptional events
beyond the parties’ control. The force majeure provision usually allows
the party that cannot perform the contract to suspend its obligations
and then terminate the contract if the force majeure event continues for
a specified period of time.

Given the severity of this remedy, force majeure clauses (and
particularly the definition of force majeure events) are often heavily
negotiated and there is no standard definition under law.
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Other events, such as lightning, flooding and earthquakes, will
generally be treated as ‘relief events’, which will not give a right to ter-
minate but will allow parties to apply to the public body for relief from
termination for default and for postponement of the dates by which
they must achieve certain milestones (eg, service commencement).
Geotechnical and environmental risks will generally be allocated to
the contractor, with specific exemptions on a case-by-case basis, taking
into account factors such as the ability of the contractor to investigate
the site and the likelihood of existing contamination. The risk alloca-
tion is not prescribed by law, but will be provided for in the relevant
contract.

36 How isrisk for acts of third parties customarily allocated
between parties to a PPP agreement?

Risk of third-party action or inaction, such as failure by statutory
undertakers, utility companies or local authorities to carry out works
or provide services are generally treated as relief events. This generally
applies even when the action by a third party is critical to enable the
private party to perform its obligations under the contract (eg, lack of
access to property or work performed or required to be performed by
the government or its contractors). Failure by the contracting govern-
ment body to perform an obligation will generally entitle the contractor
to additional time and money, provided they have taken appropriate
steps to mitigate such risk and additional costs. The risk allocation is
not prescribed by law, but will be provided for in the relevant contract.

37 How are political, legal and macroeconomic risks customarily
allocated between the parties? What protection is afforded
to the private party against discriminatory change of law or
regulation?

Expropriation or nationalisation of the contract or the contractor usu-
ally represents a default by the public party, allowing the private party
to terminate and claim compensation on a default basis. Separately, the
public party will often have rights to step into the contract in an emer-
gency to discharge a statutory duty or where there is a serious risk to the
health and safety of persons, property or the environment. This step-in
is temporary and will be regulated by the contract in terms of the par-
ties’ conduct, with the assistance and cost consequences afforded by
the private party.

For unforeseeable changes in law that have a particular or dis-
criminatory effect on the project or the private party concerned, or
that necessitate additional capital expenditure, there is generally a
provision whereby the public party provides the funding necessary
to compensate for such effects. The contractor will, in any case, be
required to comply with the law. Discriminatory or specific changes to
tax law will be covered by the same provisions.

In the 2012 PF2 reforms, the government suggested that it may be
appropriate for the public sector to take all cost consequences arising
from certain ‘unmanageable risks’, such as a general change in law
with capital expenditure consequences that arise in the services period.
Previously, the stipulated position was that this risk should be shared
between the parties on a sliding scale. See also question 46 and the gov-
ernment approach taken on the Thames Tideway project.

Although regular payments will generally have an element of
indexation, and there may be benchmarking or market testing of ‘soft
services’ such as cleaning and catering on a five-yearly basis, the pri-
vate party generally does not have a right to reopen pricing because
of adverse macroeconomic conditions. The risk allocation is not pre-
scribed by law, but will be provided for in the relevant contract.

38 What events entitle the private party to extensions of time to
perform its obligations?

Aside from those events mentioned above, extension of time events
may include:
+  public party defaults;
- transaction-specific events;
fire;
- explosions;
riots;
power, fuel or transport shortages, blockades or embargoes; and
- strikes and industrial disputes affecting the industry or a part of it
generally - provided they are not caused by the private party.
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In applying for extensions of time to perform its obligations, the private
party must demonstrate that it could not have mitigated the effects of
the event without material expenditure, and that the event caused the
delay. The duration of the contract as a whole is not extended - this is to
motivate the private party to mitigate any event as quickly as possible.

39 What events entitle the private party to additional
compensation?

Contracts typically contain a ‘compensation event’ mechanism, which
provides a process for the private party to claim its additional com-
pensation (and additional time) where certain events have occurred.
These are generally circumstances of contract breach by the public
party, where the private party receives compensation and relief from its
obligations. As well as default by the public party, other compensation
events may include specific legal issues impacting on the title of the site
in question, the occurrence of on-site contamination, which the private
party has not taken the risk of, or alternate deal or sector-specific issues.

40 How is compensation calculated and paid?

The compensation calculation is set out in the contract and is not man-
dated by law. It is generally based on the estimated change in project
costs or loss of revenue because of the event. The intention is gener-
ally to put the contractor in a position that is no better or worse than
the position they would have been in had the event not occurred, with
regard to the equity internal rate of return, debt service obligations, etc.

In sectors or projects where there is a significant third-party
income element (such as waste, leisure or in care homes partly funded
by private patients), the compensation event mechanism will need to
expressly cover lost third-party income and provide for a formula or
mechanism to calculate what will be payable.

41 Are there any legal or customary requirements for project
agreements to specify a programme of insurance? Which
party mandatorily or customarily bears the risk of insurance
becoming unavailable on commercially reasonable terms?

The private party will generally be required by the project agreement to
take out insurance for specific risks. This is particularly the case with a
special purpose vehicle structure and will be expected by both lenders
and the public body, following the recommendations of the standard-
ised documentation.

While not mandatory, to obtain better value for money, the public
body may agree to a mechanism whereby the risk of insurance becom-
ing increasingly expensive or unavailable on commercially reasonable
terms is shared between the parties.

Default and termination

42 Whatremedies are available to the government party for
breach by the private party?

Prior to termination, the relevant PPP contract will contain a detailed
payment deduction regime for non-performance or breach. Repeated
failures will lead to termination. The contract will also contain addi-
tional ‘one-off’ events that lead to termination. Where the PPP involves
the construction of assets for service provisions, upon termination of
the agreement, subject to the interests of project finance lenders, and
payment by the government party of contractually defined compensa-
tion to the bidder - most, if not all, of the project’s assets will usually
become vested in the government party. The government party may
also be entitled to claim damages from the bidder for breach of contract.

43 Onwhat grounds may the PPP agreement be terminated?

The typical grounds for termination are:
- default by the PPP company;
+  default by the government party;
avoluntary decision by the government party; and
termination in the event of prolonged force majeure.

44 Isthere a possibility of termination for convenience?

The government party will include a termination right for convenience
(with contractually agreed compensation) clause in all project agree-
ments to enable it to terminate the contract.
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Update and trends

PFI/PPP re-negotiation and termination

Given increased budgetary pressure on central and local government,
there is increased scrutiny by them on the payment and performance
regimes in operational PFI and PPP contracts. It is now common for
these contracts to be re-negotiated or even terminated before contract
expiry. These exercises require detailed scrutiny of the project and
finance documents, and in particular the contractual compensation on
termination provisions. Government bodies also need to consider how
the services delivered under the relevant PFI/PPP arrangements will
be delivered post termination, whether through a PFI/PPP solution or a
different contractual model.

Numerous unfortunate consequences result from the growing
tendency for termination or renegotiation. The first is the creation of
industry support in an era of austerity, for example, the support by
cost-saving local authorities focusing on historic and minor breaches
which, when aggregated, can lead to a case for contract termination or
renegotiation. The second is low public perception of PFI/PPP benefits
(particularly in circumstances where major PPP contractors enter into
insolvency) since service continuity is adversely disrupted by changes
as significant as termination. Focussing on the benefits of sound
contract management (public and private sectors alike) would avoid
scenarios leading to such unfortunate consequences.

UK solar and energy storage

With government subsidy no longer available for solar projects, the
United Kingdom is now seeing the emergence of subsidy-free solar
projects. In the absence of subsidy, these projects need to be larger to
be economically viable, so larger multi-site projects are now emerging,
sometimes combining multiple energy sources (eg, solar and battery
storage). For UK developments in a zero-subsidy environment, many
renewables projects are considering adding battery storage as an
additional project revenue stream. Solar projects typically only use a
percentage of their grid connection potential. Installing battery storage
units to these sites can enable an operator to unlock the potential of
the remaining grid connection, which can be used to participate in

the National Grid markets, either directly or through an aggregator.
The decreasing costs of battery technology means that the economics
of storage is also becoming compelling. For mixed-use sites, if a

connection point is shared between multiple generating sources

(eg, solar and storage) then connection capacity, priority of access

to connection capacity and bankability of individual projects (or a
multi-source project) need to be considered from the outset. If storage
is being installed at an existing project, and grid capacity (for the
existing asset and the new battery storage facility) means that the grid
is constrained, then a contractual grid sharing agreement will usually
be required by all parties. If the existing ‘incumbent’ project has grid
priority, then the developer will need to consider if it can assume the
risk of not providing storage capacity to the third party offtaker arising
from those grid constraints.

Frequency response models

The UK’s energy mix is shifting from a small number of large-scale
generating assets (power stations) to a larger number of smaller-

scale generating assets (eg, solar farms). This means that there is

an increased requirement to ‘balance’ the grid, and as a result the
National Grid has outlined plans to develop frequency response and
reserve contract models throughout 2018 and 2019. The minimum
requirements needed to participate in the National Grid’s firm
frequency response process is one megawatt of response capacity
(single unit or aggregated), which was recently reduced from 10
megawatts, and an ability for generators to respond within specified
timeframes. Smaller scale private-sector generators will commonly sell
frequency response capacity to an aggregator, who will contract with a
number of generators to aggregate that capacity, before entering into

a frequency response contract with the National Grid. The developer
will generally be obliged to pay liquidated damages for delayed or
non-provision of storage capacity to the aggregator, and may also be
required to indemnify the aggregator for any loss. Payment will usually
be based on availability and performance (ie, response times) over a
settlement period. A developer will then need to consider the extent

to which these liabilities have been backed off to any subcontractors
appointed by the developer to install and maintain the storage
equipment and infrastructure. The covenant quality of the engineering,
procurement and construction contractor and security package on offer
will also be relevant for the developer in assessing this risk.

45 Ifthe PPP agreement is terminated, is compensation
available?

Following termination, the project’s assets will generally vest in the gov-
ernment party. PPP contracts usually require the government party to
pay some degree of compensation to the private party if the agreement
is terminated, even where the private party is in default. The amount of
compensation owed will vary depending on the reason for termination.

In general, on termination for convenience by the public party or
on termination for public party default, compensation is designed to
put the private party and funders in the position they would have been
in had the contract not been terminated. On termination for force
majeure (eg, events outside the parties’ control), compensation is based
on the initial investment and not on expected return. Finally, on termi-
nation for default by the private party, compensation is based on reten-
dering (wWhere new proponents bid for the right to finish the contract
term, with the net sale proceeds being paid to the contractor), or based
on no retendering, where the contractor is compensated based on the
hypothetical remaining operating cash flow.

diversify funding sources, with particular emphasis on investment in
infrastructure, housing and other assets.

The government has also shown willingness to develop innovative
ad-hoc solutions to problems such as with the Thames Tideway pro-
ject, where the government underpinned the multibillion-pound waste
water project that could not have been procured by Thames Water with-
out the government’s support for, and acceptance of, key project risks.

47 Arelenders afforded privity of contract with the government
party through direct agreements or similar mechanisms?
What rights will lenders typically have under these
agreements?

Lenders will typically enter into a direct agreement with the relevant
governmental institution. This will provide rights to novate the con-
tract to a substitute on default by the private-sector party, and for
step-in rights for lenders. It will also provide, among other things, for
acknowledgement by the government of the lenders’ security rights and
payment of the service fees into designated secured project accounts.

Financing

46 Does the government provide debt financing or guarantees
for PPP projects? On what terms? Which agencies are
responsible?

The UK has a government guarantee scheme to support a range of
projects including rail, roads or other transport facilities, social infra-
structure and housing. As well as greenfield projects, the scheme can
also apply to the acquisition, conversion, enhancement, operation or
repair of project assets. In exchange for a guarantee fee the government
gives anunconditional and irrevocable guarantee, up to a specified limit,
of scheduled principal and interest. The exact terms of the guarantee
are agreed on a deal-by-deal basis and based on standard documents.
Furthermore, the UK Municipal Bonds Agency, which was formed
in 2014, plans to issue municipal bonds to help enable local authorities

36

48 Isthere amechanism under which lenders may exercise
step-in rights or take over the PPP project? Are lenders able to
obtain a security interest in the PPP agreement itself?

A direct agreement will grant lenders step-in rights in respect of the
PPP agreement if the government proposes to terminate for contractor
default. During the step-in period, lenders may either appoint a repre-
sentative to assume the contractor’s responsibilities or transfer the PPP
agreement to a substitute contractor (subject to specified government
rights to object).

Lenders can take security over the PPP agreement as part of their
security package. The associated direct agreement can include:

government acknowledgement of this security;

consent for its transfer to a new owner on default with satisfac-

tory technical, commercial and financial ability to perform the

agreement;
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- rights for lenders to step in to the agreement and cure ongoing
defaults; and
agreement to pay fees and other revenue into designated secured
project accounts.

Sovereign immunity to jurisdiction can be waived. Immunity to exe-
cution cannot be waived entirely since certain state assets cannot be
available for satisfaction of the execution of an arbitral award or court
judgment.

49 Arelenders expressly afforded cure rights beyond those
available to the project company or are they permitted to cure
only during the same period and under the same conditions as
the project company?

The direct agreement with the government will typically give lenders

additional cure rights beyond those that the contractor has under the

PPP agreement, including further periods to cure defaults and the abil-

ity to transfer the PPP agreement to a substitute contractor.

50 Ifthe private party refinances the PPP project at alower cost
of funds, is there any requirement that the gains from such
refinancing be shared with the government? Are there any
restrictions on refinancing?

The PPP agreement will require government consent for refinanc-
ing, except for limited exemptions. It will also require a sharing of the
refinancing gains. The government share of such gains will vary but
commonly falls between 50 to 70 per cent.

Governing law and dispute resolution

51 What key project agreements must be governed by local law?

Where projects are carried out in the jurisdiction, project agreements
will invariably be governed by the laws of England and Wales.

52 Under local law, what immunities does the government party
enjoy in PPP transactions? Which of these immunities can be
waived by the government?

As a matter of common law, the government is subject to the rule of
law; claims may be made against it in the courts and judgments can be
enforced.

In relation to courts not of England and Wales, the government has
sovereign immunity that includes:

immunity to jurisdiction: preventing it from being sued in the court

of another state; and

immunity to execution: preventing the courts of another state from

seizing its property.

53 Isarbitration available to settle disputes under the project
agreement between the government and the private party? If
not, what regime applies?

Arbitration is available to settle disputes where the governing law is
English law. Contracting parties have a right to choose their own form
of dispute resolution and arbitration clauses are commonly included in
project agreements in which parties select the forum, procedures and
controlling law for arbitration (invariably English law).

Frequently, disputes under PPP contracts are first subject to expert
determination and subsequently to arbitration or the courts, depend-
ing on the relevant sector.

Arbitration is often preferred over litigation because:

parties can agree important aspects of the process (eg, appoint-

ment of the arbitration tribunal);

most arbitrations are final and binding;

arbitration hearings are private whereas courts are public forums.

English law recognises that it is an implied term of arbitration

agreements that the proceedings are private and confidential, but

this can also be expressly agreed by the parties; and

London s an established centre for major arbitrations with a strong

international reputation.

54 Isthere arequirement to enter into mediation or other
preliminary dispute resolution procedures as a condition to
seeking arbitration or other binding resolution?

There is no preliminary requirement to enter into mediation or other
preliminary dispute resolution procedures as a condition for seeking
arbitration or other binding resolution; however, there may be specific
contractual obligations compelling parties to a project agreement to do
so. Preliminary steps to resolve disputes through negotiation are often
required in PPP contracts.

The rules of court procedures do encourage parties to attempt to
resolve disputes. Before starting a claim in the courts of England and
Wales, a party should consider the rules governing pre-action conduct.
There are potentially serious consequences for failing to comply with
the Practice Direction on Pre-action Conduct and Protocols (Pre-action
PD) or any pre-action protocol as relevant to the particular claim. The
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claimant should choose the protocol that it believes to be most appro-
priate to its claim. Otherwise, where a specific protocol does not apply,
the parties should follow the guidelines in the Pre-action PD.

The primary aims of the Pre-action PD and each of the specific
protocols are to ensure that, before issuing proceedings, the parties
have exchanged information and sought to narrow issues at an early
stage. Litigation should be seen as a last resort. The Pre-action PD
and various protocols differ slightly in their detailed guidelines as to
the required pre-action steps, but all seek to achieve their underlying
aims by requiring the parties to exchange information and documenta-
tion setting out their respective positions, and to consider negotiation
or some other form of alternative dispute resolution (ADR) before pro-
ceedings are commenced.

Non-compliance with the protocols may be taken into account by
the court when giving case management directions or making orders
regarding costs and interest rates on sums due. Compliance with the
spirit rather than the technical letter of the protocols is key, so parties
should aim to be reasonable, pragmatic and proportionate in their pre-
action conduct. The court has the power to deprive a successful party
of costs if it is shown that the successful party acted unreasonably in
refusing to agree to ADR.

38

The rules of arbitral proceedings (the Arbitration Act 1996) do
not specify requirements for pre-arbitral conduct. Unless otherwise
agreed, arbitral proceedings are commenced when one party serves
written notice on the other requiring it to appoint an arbitrator or to
agree to the appointment of an arbitrator.

The tribunal can (but is not obliged to) make an award allocating
the costs of the arbitration between the parties, subject to any agree-
ment between them. When deciding on costs issues, a tribunal will
typically consider a wide range of factors, such as whether a party’s
conduct has been unreasonable.

55 Isthere a special mechanism to deal with technical disputes?

Technical disputes are often subject to expert determination under
PPP contracts. Expert determination is often favoured for highly tech-
nical matters and to enable disputes to be resolved quickly in order not
to disrupt construction or operation of facilities.
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