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Key amendments by the EU Parliament to the EU Al Act

EU Law analysis: On 14 June 2023, the European Parliament adopted amendmentsto the EU’s
draft Artificial intelligence Act (EU Al Act), following proposed texts from the European Commission (April
2021) and the Council of the EU (December 2022). In this News Analysis, partner Minesh Tanna,
supervising associate William Dunning and trainee Max Rayner of Simmons & Simmons discuss
the key amendments to the EU Al Act, including changes to its application, approach and the obligations
imposed.
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In summary

The European Parliament text sets out proposed amendments to the Commission’s original draft EU Al Act (April
2021) and the Council of the EU’s proposed amendments to the EU Al Act (December 2022).

There are numerous proposed amendments in the Parliament text adopted on 14 June 2023. The most significant
changes are likely to be:

e new requirements for certain specific Al technologies, particularly foundation models and generative Al
e additional requirements for providers and deployers/users of all Al systems
e new categories of Al system that will be prohibited or treated as high-risk and subject to heavy regulation

Following these amendments, the EU Al Act will now be negotiated between European Parliament and the Council
of the EU in order to agree the ‘final form’ that will become EU law, hopefully by the end of 2023. Following this
there will be a grace period before organisations are subject to the EU Al Act.

The key amendments by the European Parliament in June 2023

A narrower definition of Al
The EU Al Act primarily targets ‘Al systems’, the definition of which is likely to be broad.
The Parliament’s amendments have removed the Commission’s broad references to ‘software’ and to less
sophisticated technologies such as ‘statistical techniques’ in favour of requirements for ‘autonomy’ and ‘explicit or
implicit objectives’. These changes narrow the definition of an Al system and align it with the more sophisticated
technologies typically considered to be Al:
‘...artificial intelligence system (Al system) mean a machine-based system that is designed to operate with
varying levels of autonomy and that can, for explicit or implicit objectives, generate outputs such as
predictions, recommendations, or decisions, that influence physical or virtual environments;’ (Article 3(3)).

New obligations for providers of foundation models and generative Al

Perhaps the most striking change in the Parliament text is the introduction of new requirements for foundation
models. This is a move away from the ‘general purpose Al systems’ covered by the Council of the EU’s text and the
purpose and risk-based approach that dominated the Commission draft. Under Article 28b of the Parliament text,
providers of foundation models can now expect to be subject to (among other things) risk mitigation, data, design,
energy efficiency, documentation, quality management and registration requirements.

These requirements are likely to have been driven by increasing concern about the implications of the recent, most
powerful Al technologies such as GPT-3 and GPT-4, and the effects these technologies could have. On one view,
the Al Act is now likely to treat these systems as automatically quite high-risk, regardless of the use they are put to.

There are also transparency, data, training and design requirements for generative Al systems that use foundation
models. These changes likely seek to keep pace with the development of generative Al technologies which have a
range of potential applications, and no one intended purpose. These systems include multi-functional Al chatbots, such
as ChatGPT.
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Further obligations on providers and deployers/users
In addition to new requirements for foundation models and generative Al. The Parliament text contains a number of
other key new requirements for providers and deployers/users of Al systems. These include:

e new ‘General principles applicable to all Al systems’ in Article 4a. These six principles of human oversight,
robustness and safety, privacy, transparency, fairness, and social and environmental well-being are relevant
to all Al systems, even those not otherwise regulated under the EU Al Act

e new requirements for providers and deployers/users of Al systems to ensure a sufficient level of Al literacy
for staff and other persons dealing with the operation and use of their Al systems in Article 4d

e new requirements limiting the contractual terms under which goods and services used or integrated in high-

risk Al systems can be supplied to SMEs and start-ups under Article 28a
e anew requirement for deployers of high risk Al systems (‘HRAIS’) to complete a fundamental rights impact
assessment before putting a high-risk Al system into use under Article 2%9a

Further amendments for prohibited and high risks Al systems
In addition to new requirements, there are a number of other important amendments, particularly to the categories
of Al systems that are to be prohibited or treated as HRAIS. These include:

e additional prohibitions in Article 5 regarding certain Al systems that use biometric information to categorise
individuals, predict criminal offending, scrape facial images from the internet and infer individuals’ emotions
in certain contexts

e additional categories of HRAIS in Annex lll, including certain further biometric and biometric-based systemes,
and systems used in education and employment, as well as recommender systems used by very large online
platforms (VLOPS) under the EU Digital Services Act

Although there are new categories of HRAIS, the application of requirements for HRAIS has been narrowed. Under
Article 6(2), the onerous requirements for HRAIS now only apply where a system ‘posel[s] a significant risk of harm to
the health, safety or fundamental rights of natural persons...[or] poses a significant risk of harm to the environment'.

Next steps following the Parliament text
The EU Al Act is likely to become law in late-2023 or early-2024, triggering a two-year grace period for compliance.
Until then, the EU Al Act is still subject to change.

Even key provisions such as those on foundation models or the general principles proposed by the Parliament may
well change as the ‘trilogue’ negotiation process progresses. One particular area that stands out as an area for further
developments is the distribution of responsibilities under the EU Al Act; legislators still appear to be grappling with
who is best placed to ensure compliance with which requirements.

Many of the key features of the EU Al Act are, however, unlikely to change. In particular, it is fairly clear that
certain Al systems will be banned, that certain HRAIS will be subject to onerous regulatory requirements and that
there will be some form of regulation for the most sophisticated Al technologies regardless of the purpose for which
they are used.

It remains to be seen precisely how these requirements will develop. However, organisations that develop or
deploy Al systems should continue to monitor developments and start to consider how their existing and
planned Al systems are likely to be affected.
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