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On 19 July 2022, the Secondary Capital 
Raising Review (the Review) was published 
setting out recommendations to improve 
the efficiency of further equity capital 
raising by London main market listed 
companies. The Review was commissioned 
by HM Treasury in October 2021 (following 
Lord Hill’s recommendation) and is the 
latest set of proposed reforms to the UK 
capital markets landscape.

It follows the FCA’s recent discussion paper 
on the purpose of the UK listing regime 
(DP22/2), HM Treasury’s review of the UK 
prospectus regime (the UK Prospectus 
Regime Review) and the changes to the 
Listing Rules brought about by PS21/22. Our 
previous notes on these can be found here,
here, here.

Our view

The Review is wide-ranging, thought-
provoking and brimming with ideas for a 
comprehensive recasting of how UK listed 
companies conduct secondary capital 
raises.  Whilst there are some easy wins to 
be had, root and branch reform remains 
some time off and will rely on stakeholders 
working together for the good of the 
London markets. 

It feels like a fairly long road ahead: the 
proposals set out in the Review will need 
support from the buy-side to reform 
institutional shareholder guidance, HM 
Treasury to reform the prospectus regime, 
and the FCA to reform the Listing Rules. 
Market practitioners will also need to 
navigate successfully any conflicts with the 
requirements of US investors (and the 
investment banks who assist with procuring 
those investors) and perhaps most

importantly, the proposals will require 
significant reform of the way in which 
investors hold their shares. 

The Review does nevertheless bring some 
light at the end of the tunnel and provides 
the market with some certainty at least to 
the direction of travel of the proposed 
reforms.

If secondary capital raises are made easier, 
it will undoubtedly be attractive to 
prospective IPO candidates and help 
bolster the London market’s reputation.  
However, as the Review demonstrates, 
those markets that do have more efficient 
models for raising further capital (such as 
Australia) are not necessarily the biggest or 
most attractive venues. Of wider 
importance in attracting issuers to London 
will always be the fundamental market 
factors, including valuation differentials and 
liquidity levels, and the burden of the wider 
listing regime, which is within the remit of 
the FCA’s ongoing consultation.  

Pre-emption rights

The Review notes that the principle of pre-
emption rights for existing shareholders is a 
valued feature of the UK capital markets 
that should be retained. However, the 
greater flexibility granted by the Pre-
Emption Group (PEG) during the Covid-19 
pandemic to support companies in raising 
capital quickly through the use of non-pre-
emptive placings is considered to have 
been a success. The Review believes that 
there is support to adopt a similar 
approach, with a few refinements, going 
forward.  
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Maintain pre-emption: the Review 
recommends that PEG should be put on a 
more formal footing and brought “front and 
centre as a key stakeholder in the UK 
capital markets”. It should have a revised 
governance structure, dedicated website, 
transparent appointment process, 
membership review and publicly report 
annually. 

Given the importance of PEG’s Statement of 
Principles, this approach should be helpful 
in ensuring that PEG speaks for the wider 
investment community and can more easily 
take the temperature of the buy-side to any 
future changes to market practice or 
deviations from its Statement of Principles.

Increase general limits for non-pre-
emptive offers: whilst recognising the 
value of the principle of pre-emption rights, 
the Review proposes that listed companies 
should have more flexibility. Pointing to the 
effectiveness of PEG’s relaxation of its 
Statement of Principles during the Covid-19 
pandemic, the Review recommends that 
PEG guidelines should be amended to allow 
companies to seek an annual authority to 
disapply pre-emption rights up to 20% of 
share capital (up to 10% available for use 
for any purpose plus up to a further 10% for 
use in connection with an acquisition or a 
specified capital investment), provided that 
certain conditions are complied with. This 
would represent a doubling of the current 
limits of up to 10% (5% plus 5%, 
respectively) in the Statement of Principles.

Capital hungry companies: additionally, as 
part of the drive to make the UK capital 
markets  more attractive for high growth, 
innovative companies which may need to 
raise larger sums of capital more frequently, 
the Review recommends that these “capital 
hungry companies” should be able to seek 
an annual authority to disapply pre-emption 
rights up to 75% of share capital (which 
aligns with the recommended increased 
threshold for admission-only prospectuses, 
as discussed below).

This is a welcome proposal as it should 
allow companies who are upfront with their 
shareholders as to their future capital needs 
to tap the market more easily without 
needing to conduct time-consuming and 
more expensive pre-emptive offers.

Post-deal reporting: companies using these 
new authorities would be required to report 
to the market (after a placing) against 
prescribed objective parameters using a 
short template form to be developed by 
PEG on how the capital raise was 
conducted. These reports would be put on 
the PEG dedicated website. 

The template form would require 
companies to confirm that, as far as 
possible, the principle of soft pre-emption 
was applied and that key shareholders were 
consulted before launch. It would set out 
the basis on which allocations were made in 
the placing, how the interests of retail 
investors not allocated shares (as well as 
other existing investors) were considered, 
and the use of proceeds, including details 
of any acquisition or specified capital 
investment. It would also confirm the 
discount to market price at which the 
shares were issued and the gross and net 
proceeds raised.

Disapplication authorities: the Review also 
recommends that the existing ability for 
companies to seek annual allotment and 
pre-emption rights disapplication 
authorities of up to two thirds of their 
issued share capital should extend to all 
forms of fully pre-emptive offers, not just 
rights issues.

Cashbox structures: cashbox structures 
would continue to be treated in the same 
way as under the current guidelines, and so 
should only be used for up to the amount of 
the pre-emption disapplication authority as 
a mechanic to increase a company’s 
distributable reserves and this should be 
reflected in PEG’s updated Statement of 
Principles.
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Transitional approach: the Review notes 
that PEG expects to publish shortly an 
updated version of its Statement of 
Principles, alongside revised template 
resolutions and various other documents. 
However, on the basis that the main AGM 
season for 2022 has now passed, the 
Review has agreed a transitional approach 
with PEG whereby PEG will recommend that 
investors consider supporting issuances of 
up to 20% during the interim period 
between publication of the revised 
Statement of Principles and a company’s 
next AGM, provided the company complies 
with the conditions in the revised Statement 
of Principles.

Retail investors

One central theme to Lord Hill’s 
recommendations was for the capital 
markets to empower retail investors to 
participate in capital raises. The Review 
recommends that due consideration should 
be given by a company to retail investors 
and how to involve them in a capital raise as 
fully as possible. In the context of an 
undocumented placing, this could be 
achieved by making a simultaneous retail 
offer through one of the market providers of 
retail offer solutions or as a follow-on offer 
that would take place after the institutional 
offer has closed. 

In the last few years, the use of web-based 
platforms to offer retail investors the ability 
to participate in non-pre-emptive offerings 
has become far more common, but it 
appears that the Review is dissatisfied with 
the current approach. This appears to be 
because, in the Review’s opinion, given the 
time allowed for retail investors to 
participate, not all retail shareholders will 
be aware of the offering and it is also 
difficult to identify whether an individual 
participating in an offer is an existing 
shareholder.  

As such, the Review’s preference appears to 
be to encourage companies to launch 
follow-on retail offers that would, it is 
hoped, limit the offer to existing

shareholders and give those shareholders 
sufficient time to participate. However, this 
is likely to need shareholdings to be 
digitised – see Drive to digitisation below.

Follow-on offers

The Review proposes that the following 
parameters should be applied to a follow-
on offer: 
● the offer be limited to shareholders at a 

record date before the announcement of 
the institutional placing, and exclude any 
shareholder allocated shares in the 
placing; 

● a cap on allocations under the retail offer 
of £30,000 per investor;

● no more than 20% of the shares offered 
in the institutional offer can be issued 
under the follow-on offer (the retail offer 
20% would be in addition to the 20% 
disapplication authority referred to 
above); 

● holders of other equity securities can be 
included where the directors consider it 
necessary or appropriate to do so;

● the issuer may exclude shareholders 
resident in jurisdictions outside the UK 
where onerous requirements would 
otherwise apply;

● the retail offer should be made on the 
same terms and conditions as the 
institutional placing;

● retail investors should receive a concise 
offer document containing an overview of 
the offer structure, the timetable, a 
chair’s letter (which includes the 
background to and reasons for the 
fundraise), the terms and conditions and 
a description of the use of proceeds; and

● the offer should be open for a period that 
is sufficient to allow qualifying 
shareholders to become aware of the 
offer and to reach an investment decision 
– the Review thinks at least five business 
days is sufficient. 
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The Review suggests that these features of 
follow-on offers be included in PEG’s 
revised Statement of Principles.

For many companies the follow-on offer 
would only allow meaningful participation 
from retail investors if the current €8 million 
constraint on retail offers without a 
prospectus is amended so as not to include 
offers of securities to existing shareholders. 
The Review notes that these changes to the 
UK prospectus regime are subject to 
ongoing consultation by HM Treasury. 

Furthermore, follow-on offers are unlikely to 
work without ‘digitisation’ of the 
shareholder base, as it would be difficult to 
identify existing retail shareholders and to 
have a short offer period if retail investors 
can only be contacted through third parties. 

‘Digitisation’ would entail moving to a 
system where all shareholders (institutional 
and retail) hold their shares in a digitalised 
form and is one of the Review’s 
recommendations – see Drive to 
digitisation below.

IPOs

On a separate, but related point, following 
on from the UK Prospectus Regime Review, 
the Review recommends that where an IPO 
involves a retail offer, the period in which 
the prospectus is to be made available to 
the public should be shortened from six 
working days before the end of the offer to 
three working days. Before the Covid-19 
pandemic struck, management roadshows 
on IPOs typically took place over two weeks 
and therefore it has rarely been the timing 
restriction that has discouraged involving 
retail investors on IPOs in the past. 
However, as investor roadshow meetings 
now increasingly take place virtually, the 
typical period for the management 
roadshow and bookbuild has been 
compressed so the proposed change 
removes an obstacle that may have started 
to become a relevant consideration. 

Reduce cost, oversight and timings 
of fundraisings

A key principle guiding the Review is that 
fundraising structures available to issuers 
should be as efficient as possible in terms 
of time and cost while ensuring that 
appropriate standards of investor protection 
are preserved. 

Against this backdrop, the Review 
recommends that there should be no, or at 
most very little, regulatory oversight of the 
secondary capital raising process by the 
FCA, as existing listed companies are 
already subject to disclosure and other 
continuing obligations and existing 
shareholders have already made an 
investment decision about the company.

The reforms proposed in the UK Prospectus 
Regime Review already mean that a 
prospectus would likely not be needed 
when a company is making a public offer of 
securities to its existing shareholders. The 
Review goes further by recommending that 
the threshold at which a prospectus should 
be required for an admission of shares to 
trading should be increased from the 
current 20% to 75%. 

The Review also acknowledges that, in 
addition to the time and cost of producing a 
prospectus, the due diligence undertaken 
by a sponsor firm to allow it to give the 
required confirmations to the FCA pursuant 
to a sponsor declaration is also a factor in 
the long lead time for documented 
secondary capital raises. Accordingly, it 
recommends that a sponsor firm should not 
be required for a standalone secondary 
fundraising (although a sponsor firm will 
need to be appointed, and give the relevant 
confirmations to the FCA, if the secondary 
fundraise is linked to a significant 
acquisition for the purposes of the Listing 
Rules). A sponsor firm will also still be 
needed when preparing a prospectus for an 
admission of shares to trading. 
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Even if a prospectus is no longer required 
for most secondary capital raises, there are 
still associated time and financial costs for 
a company once a capital raise has been 
launched. In light of the move to a system 
of digitised shareholders (see below), the 
Review recommends that:
● offer periods be reduced from 10 to 

seven business days for both rights 
issues and open offers; and 

● the minimum notice period for 
shareholder meetings, other than annual 
general meetings, be reduced from 14 to 
seven clear days.

To facilitate the move to shorter, non-
duplicative offer documents instead of long, 
duplicative prospectuses, the Review 
recommends that the usual director liability 
regime for market disclosure should apply 
to the shorter document and any other 
documents and information published by a 
company in connection with a secondary 
fundraising that does not require a 
prospectus. 

Consideration should also be given to 
clarifying further that investment banks and 
financial advisers, acting in any capacity, are 
not liable for the offer documentation of a 
company, or any information incorporated 
by reference into it.

Rights issues

The Review recommends that the pre-
emption provisions in the Companies Act 
2006 should be aligned to the process that 
is usually followed on a rights issue to:
● include the ability to exclude 

shareholders in overseas jurisdictions 
where the cost and burden of extending 
the offer to them would be 
disproportionate;

● allow flexibility to deal with fractional 
entitlements through their aggregation 
and sale; and

● permit the new shares to be offered to 
security holders with a contractual right 
to them as if they were holders of 
ordinary shares (e.g. convertible 
bondholders, warrantholders and 
preference shareholders).

The listing regime should also be amended 
to cater for the ability to have excess 
application mechanics attached to rights 
issues, such that shareholders can apply for 
a greater number of shares than their pro 
rata allocation (as is a common feature in 
certain jurisdictions such as Spain). This 
may help to reduce the number of shares 
which are not taken up in the offer. 

At present, it is not possible for a premium 
listed company undertaking a rights issue to 
include an excess application facility 
without obtaining a waiver from the Listing 
Rules. Whilst such a facility would mean that 
non-participating shareholders would lose 
their right to automatic compensation 
through the placing of shares not taken up 
in the rights issue, they would retain the 
right to sell their tradeable right to 
subscribe for shares.

Overseas investors

The Review acknowledges that, whilst there 
are several ways to make it easier for listed 
companies to raise further equity capital, 
the investor base for UK companies is 
global and any reform needs to be 
considerate of the requirements of 
securities laws in other jurisdictions, and in 
particular, the requirements for making an 
offer to US investors (under an exemption 
from registration with the US Securities 
Exchange Commission).

Where an offer is made to existing 
shareholders, a company will often require 
that transaction to be underwritten by one 
or more investment banks. To mitigate the 
risk of having to subscribe for shares not 
taken up by shareholders, investment banks 
will, in many cases, want the flexibility to 
seek US investors for those shares not 
taken up. 
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Practice has developed such that where a 
prospectus is required to be published for 
an offering and US investors will be invited 
to participate, the prospectus is typically 
drafted to meet US domestic disclosure 
requirements, to the extent possible, and 
the auditors and counsel will provide 
customary comfort on that disclosure to 
assist the investment banks in developing a 
defence to potential US liability. 

This approach conflicts with a key principle 
guiding the Review, that fundraising 
structures available to issuers should be as 
efficient as possible in terms of time and 
cost, and if this practice persists, it may 
render a number of the Review’s 
recommendations moot. 

The Review believes that a full prospectus is 
not necessary to support a domestic or 
international placing of rights and shares 
not taken up. It recommends that 
companies should prepare only a non-
duplicative offer document for a pre-
emptive offer, the content of which should 
be driven by market practice. This approach 
should enable a company to deal with the 
impact of overseas securities regulation to 
the extent relevant to the offer without 
imposing inflexible requirements on all 
companies.

The Review further recommends that, 
where companies want to include US or 
other international institutions in any future 
secondary offer, companies should be able 
to ‘opt in’ to an enhanced continuous 
disclosure regime that would bolster their 
disclosure in certain areas that are 
particularly relevant to a fundraising, and 
that could be relied on in a fundraise in the 
following year. 

Measures would include calibrating 
disclosure in a company’s annual report in 
areas relevant to a securities offer to align 
to US practice, for example more detailed 
disclosure on risk factors, business 
overview and the operating and financial 
review (possibly with the assistance of US 
counsel), as well as potentially through 
ongoing periodic updates and website 
disclosure. 

The intention would be for this package of 
disclosure to be materially less onerous and 
duplicative but nevertheless to equate to 
current prospectus standards. Under this 
approach, a shorter, non-duplicative offer 
document, together with the enhanced 
disclosure package and an efficient 
diligence process, would be sufficient for 
the necessary legal comfort to be given by 
law firms to the investment banks on an 
offering made into the US. An alternative 
would be for all the supplemental offer 
disclosure to be published in an extended 
press release at the time of the offer.

Working capital

The Review recommends that the FCA’s 
current approach to ‘clean’ working capital 
statements – particularly the prohibition on 
the inclusion of any disclosure of the 
assumptions made by a company in making 
the statement - should be reconsidered and 
revised to allow assumptions to be included 
(as trailed by the FCA in DP22/2).

This would avoid working capital disclosure 
limitations acting as a potential disincentive 
to issuers and, as was shown during the 
pandemic when certain assumptions in 
working capital statements were allowed, is 
unlikely to lead to disruption in the markets. 

In particular, the Review notes that whilst 
the prospectus working capital statement 
and annual report going concern 
statements and viability statements (and, in 
due course, resilience statements) provide a 
forward-looking assessment of a company 
and are targeted at a company’s existing or 
potential investor base, disclosure that 
represents best practice in the context of 
an annual report is not permitted where a 
clean working capital statement is required 
in a prospectus. 

The Review’s opinion is that the approach 
taken to prospectus working capital 
disclosure should be updated to better 
reflect the expectations of investors 
accustomed to annual report-style 
information, and to give a fuller picture of a 
company’s financial position.
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The Review also recommends that the 
current overlap between the prospectus 
working capital diligence exercises and 
annual report disclosures should be 
addressed and notes that work is already 
ongoing in this respect by an FCA and FRC 
working group. 

Drive to digitisation

The Review recommends that the ‘drive to 
digitisation’ of shareholdings should 
become a priority to make fundraising 
structures quicker and cheaper and to 
involve all shareholders, including retail, 
meaningfully in every fundraise. It wants this 
recommendation to be actioned by a 
Digitisation Taskforce. 

As noted above, ‘digitisation’ would entail 
moving to a system where all shareholders 
(institutional and retail) hold their shares in 
a digitalised form.

On 20 July 2022, HM Treasury announced
the launch of a Digitisation Taskforce, 
chaired by Sir Douglas Flint, to drive forward 
the modernisation of the UK’s shareholding 
framework.

Other matters

The Review also recommends that:
● the FCA’s approach to the formulation of 

“importance of vote” language on 
fundraises that constitute a 
reconstruction or refinancing, if retained 
as a concept, should be revised. The key 
disclosure should be around the rationale 
for the quantum of funds being raised 
and the use of proceeds rather than 
unnecessarily hypothetical outcomes 
having to be outlined by a company;

● there should be a greater choice of 
structures available to companies to 
fundraise, recognising that various 
features of the Australian fundraising 
models could be adopted in the UK 
capital markets, including the adoption of 
the principles of accelerated fundraising 
structures;

● the Australian concept of a ‘cleansing 
notice’ should be adopted in the UK 
where a secondary issue involving a 
public offer does not require a 
prospectus. The notice would confirm 
publicly that the issuer is in full 
compliance with its market disclosure 
obligations and that it is not delaying the 
disclosure of any inside information. In 
doing so, there would be a level-setting 
of the market in terms of the company’s 
existing market disclosure and a 
confirmation that such disclosure is 
accurate and up-to-date;

● section 793 of the Companies Act 2006 
should be amended so that the identity 
of the ultimate investment decision 
maker or beneficial owner in relation to 
shares is also disclosed; and 

● standard form terms and conditions 
with institutional investors for use in 
secondary fundraises should be agreed 
by the market and made available 
publicly, as is the case with the Master 
ECM Terms in Australia.

Next steps

Those recommendations that do not require 
regulatory or government intervention, in 
particular changes to PEG’s Statement of 
Principles, are expected to be implemented 
immediately. 

The new Digitisation Taskforce will take 
forward modernisation of the UK’s 
shareholding framework.

There is no clear timeframe for the other 
proposals, many of which are dependent on 
the outcomes of the other reviews that are 
still ongoing. 
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