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On 3 March 2021, Lord Hill published his much-anticipated UK Listing Review setting out the results of his
Call for Evidence for creating a positive vision for the future of financial services in the UK. The report is
wide ranging and brimming with recommendations, but do they offer a package that will reinvigorate the
UK’s equity capital markets?

It is not an easy question to answer at this stage - the proof of the pudding will be in the eating - but if
all the recommendations are implemented they would certainly tackle some of the regulatory hurdles
that have encouraged the view that London can be a difficult place to list. However, as discussed below,
they probably don’t go far enough for those who wanted to see a ripping up of the rule book, and it
remains unclear whether the buy-side will be supportive of the proposed, albeit limited, paring back of
some of the existing rules.

Overview

A key theme to the UK Listing Review is that, whilst the UK does not now need to comply with EU
regulation, it is not in anyone’s interest to diverge for the sake of diverging. There is an understanding
that the UK capital markets must respond to existing investor appetite for a well-regulated market and
whilst the UK can shape global standards it must also acknowledge and work within existing broadly
accepted parameters.

Lord Hill categorises his recommendations as:

Monitoring and delivering results to ensure that the focus of key stakeholders is on ensuring the
attractiveness of the UK as a well-regulated global financial centre;

° Improving the environment for companies to go public by providing founders with the ability to
preserve more control after IPO through dual class share structures and lowering free float
requirements, making it more attractive for SPACs to list in London, and improving the market
perception of the standard listing segment;

° Re-designing the prospectus regime to reduce disclosure requirements, particularly for
companies already admitted to the Official List, and to promote dual listings by considering
whether prospectuses approved in other jurisdictions can be used to meet UK requirements;

o Tailoring information to meet investor needs better by changing the liability regime for forward-
looking information in a prospectus, and amending the historical financial information requirements
for premium listed companies;

o Empowering retail investors and improving capital raising for existing listed issuers by
embracing technological advances and using innovative structures for secondary issues to
increase retail participation; and

° Improving the efficiency of the listing process by amending or repealing the requirement to
include unconnected analysts in an IPO process.


https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/966133/UK_Listing_Review_3_March.pdf
https://www.gov.uk/government/publications/uk-listings-review/call-for-evidence-uk-listings-review
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As Lord Hill admits, some of the recommendations are highly technical, but the hope is that taken
together they can make a practical difference to improving the UK listing process.

These recommendations may also help with the UK’s desire to maintain its position as a global leader
in fintech and reflect some of the recommendations in the Kalifa Review of UK Fintech (published on

26 February 2021). That review recommends improving the listing environment for fintech companies
through free float reduction, the acceptance of dual class share structures and the relaxation of pre-

emption rights.

Monitoring and delivering results

The review proposes that:

° from 2022, the Chancellor presents an annual report to Parliament on the State of the City, which
will cover the steps taken to improve the listing environment in the UK and consider further areas

for reform; and

° as part of the Future Regulatory Framework Review, Her Majesty’s Treasury should amend the
FCA's current statutory objectives to provide it with sufficient scope to provide a listing
environment that it is welcoming, supportive and dynamic whilst also being well regulated.

These recommendations will be important in recalibrating the approach taken to regulating the UK
capital markets. Understandably, over the past decade and in the shadow of the global financial crisis,
the UK government and the FCA have focussed on the need to put investor protection at the heart of
their approach to the equity capital markets. Whilst a natural response, this focus has led to the
implementation of complex and sometimes onerous rules and at the cost of making it more difficult for

London to compete as an attractive listing venue.

Improving the environment for companies to go public

Dual class share structures (DCSS)

DCSS have, for the vast majority of premium listed
companies, been impossible to implement in a
meaningful fashion because LR 9.2.21 requires that
holders of premium listed shares must vote on
premium listed matters. This means that a
separate class of shares with preferential voting
rights could not be used to control company
decisions on, for example, significant transactions,
related party transactions, and votes relating to
further issues of equity.

The recommendation to allow DCSS on the
premium listing segment is a cautious first step:
most of LR 9.2.21 will stay intact. Shareholders
with preferential voting rights will be allowed to
use them in two specific instances: (i) to ensure
that they remain a director of the company; and (ii)
to block a takeover.

Further limitations proposed include: the time
period that a DCSS can be in place (five years),

the maximum weighted voting ratio (20:1), the
transfer of voting shares (only for estate
planning or charitable purposes) and, finally,
that holders of preferential voting shares must
also be directors.

When deciding on the recommended
parameters for DCSS, Lord Hill considered
several international precedents. What seems
to be missing from this analysis is that not all
listing regimes have rules equivalent to LR
9.2.21. Having discussed London as a potential
listing venue with international companies, the
significant transaction regime has been cited as
a reason not to favour London, as founders
perceive it to be an obstacle to executing an
acquisitive growth strategy. Whilst the DCSS
proposals would allow founders to retain some
level of control, they would still be mindful of
what they must give up, should they come to
London.


https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/965687/KalifaReviewofUKFintech.pdf
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Free float

Existing shareholders of companies considering going public in London will, however, welcome the
proposal to reduce the required free float on both the premium and standard listing segments
from 25% to 15%. The recommendations also propose broadening what constitutes a company’s
free float by:

e increasing the threshold above which shareholders are excluded from contributing to the
free float from 5% to 10%;

e taking account of holdings which are diversified across fund managers within the same
investment house but who are making independent investment decisions; and

» including non ‘inside’ shareholders (i.e. holders without a board seat and sovereign wealth
investors who are acting purely in an investment capacity).

There is also a suggestion that any holder locked up for any amount of time is excluded, which
would amend the current requirement that holders locked up for more than 180 calendar days do
not count towards the free float.

Together, these proposals seem sensible as they would serve to identify more accurately shares
that are capable of being traded and not held as part of a large aggregate holding.

Other proposals are that:

e large companies should be able to have a lower percentage threshold free float if they can
demonstrate that they have a minimum number of shareholders, minimum number and
market value of publicly held shares, and a minimum share price to support a liquid market;
and

¢ smaller companies should also be offered an alternative to meeting the threshold by
satisfying free float requirements similar to those set out in the AIM Rules.

The recommendations to lower the free float are based on practice in the US markets, where
precedent shows that liquidity in a company’s shares is not materially affected until the free float
reaches 10%. It is difficult to tell how useful it is to draw comparisons with the US, which is a more
active market. Whilst market participants have often seen the 25% threshold in the UK as
unnecessarily high (perhaps reflecting the fact that it was set to meet the requirements of all EEA
markets, some of which are decidedly less liquid than London), it remains to be seen if 15% is the
right compromise.

Also, as Lord Hill acknowledges, the reduction in the free float requirements will only work as an
enticement to choose London as a listing venue if the FTSE also reduces the requirements that a
company must meet to satisfy the criteria for index inclusion.
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Special rules for SPACs

Not wishing to miss out on the current boom in SPAC listings, there is a proposal to amend the
reverse takeover regime (in LR 5.6) by removing the presumption that trading in a SPAC’s shares will
be suspended on the announcement of a transaction. This rule has been identified by many as a bar
to London becoming the venue of choice for SPACs and it is difficult not to view this proposal as a
response to signs that London is losing out in Europe to Amsterdam and Frankfurt, who have both
had high-profile SPAC listings in the last couple of months.

At a high level, the rule makes sense. An investment in a SPAC is different to investing in a
commercial company and investors do not necessarily want the protection the Listing Rules
provide, as it prevents them from exiting their position. Instead, investors would be protected by the
proposals to:

° require the SPAC to seek shareholder approval for the acquisition; and
° allow investors to redeem their shares before completion,

both common features of the US-style SPAC.

But, smaller SPACs would still automatically be suspended on announcement of a transaction
owing to the exacerbated threat of volatility to their share price at such a time.

It is, however, difficult to foresee how much these recommendations will really open up London as
a venue of choice for SPACs. Lord Hill recommends that, to strengthen investor protection, the FCA
should also provide guidance on the information that a SPAC must disclose on the target to the
market on announcement of an acquisition. Depending on what this is, whilst suspension is not a
foregone conclusion, practically speaking the shares in a SPAC may nevertheless have to be
suspended on announcement as it will not be possible to provide the requisite information to the
market.

Rebrand for the standard listing segment

Making the standard listing segment more
attractive to issuers and investors has been a
common trope of regulatory reform over the past
decade. However, whilst some issuers with large
market capitalisations have recently elected the
standard over the premium listing segment, no
previous efforts at reform have managed to really
make a difference to market perception.

Lord Hill's recommendations do not offer much by
way of new ideas except that standard listed
companies should be provided with the ability to
secure index inclusion and investor groups should
set standards and guidelines for what they require
in terms of governance and capital structure in
order to invest.



,simmons
simmons

Re-designing the prospectus regime

The prospectus regime is identified as unfit for purpose and it is recommended that there is a wide-
ranging further review concentrating on whether:

° The content requirements of a prospectus are useful to investors. This issue has been
consistently raised over the years (particularly in light of the Glencore IPO prospectus, which
was over 1,600 pages, and the Prudential rights issue prospectus, which was nearing 1,000
pages). Perhaps the UK can take a more aggressive approach now that it is not required to
adhere to the Prospectus Regulation;

° IPO prospectuses and secondary issue prospectuses should be treated separately by
significantly reducing the disclosure requirements for a company that is already admitted to
listing. As a taster for where this may lead, Lord Hill goes so far as to suggest that, given the
disclosure requirements for companies in their annual reports and under MAR, in many cases,
the only new information that investors should need at the time of a secondary issue is
around the proposed use of proceeds; and

° The existing threshold exemptions from the requirement to publish a prospectus should
be reviewed (in particular, the current cap on the size of any retail offer and the number of
non-qualified investors who can be approached). Lord Hill's initial views are that reform in this
area shouldn’t be necessary if the contents requirements for a prospectus are pitched
appropriately and are not unduly burdensome.

Any changes to the contents requirement for a
prospectus would need to go significantly further
than under the current simplified prospectus
regime, which is still an expensive and time-
consuming undertaking and doesn’t really meet
the objectives outlined by Lord Hill. And there
would still be the issue of how to satisfy the
more onerous US disclosure obligations if
offering into the US.

Separately, there is also a suggestion that the UK
should allow companies, seeking to dual or
secondary list in the UK, to use a prospectus
approved by a hon-UK regulator without needing
to prepare a document that meets UK
requirements. This is a welcome suggestion, but
will no doubt be hampered by the FCA needing to
ensure that the regime under which the
prospectus is approved is equivalent to that of
the UK. There would have to be a significant
uptick in secondary listings to have any real
impact on the process for international issuers as
presumably the first issuer from any jurisdiction
would have to work with the FCA through a
laborious process of analysing the equivalence of
its local regime to that of the UK.
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Tailoring information to meet investor needs better

Forward-looking financial information

The review highlights a recurring problem for IPO candidates: the liability regime for prospectuses
serves as a barrier to disclosing forward-looking financial projections which are key to investors in
making their investment decisions. Whilst forward-looking information is, by its very nature, uncertain,
the level of liability associated with such statements in the prospectus is the same as for historical
financial statements.

The proposal is to adjust the liability for financial projections, which could be achieved by granting
directors a defence to liability provided that they could demonstrate that they had exercised due care,
skill and diligence in putting the information together and that they honestly believed the information to
be true at the time it was published.

This approach would certainly help provide comfort to directors when disclosing details of the
company’s financial model and should be welcomed by investors. What is unclear is whether issuers
would also be able to avail themselves of a similar defence, which would help further.

Three-year track record - revenue stream

The current requirement that premium listed companies publish a three-year financial track record
before listing means that many high growth, innovative companies without a revenue stream are
ineligible for the premium listing segment. There is currently an exemption from these rules for
“scientific research-based” companies who can list if they can show maturity and quality in other ways
(i.e., that they have an identified product that is sufficiently advanced such that commercialisation is a
near-term possibility).

It is recommended that this exemption is broadened to reflect the fact that companies from other
sectors (such as fintech companies) may well be in a similar position. This is clearly a sensible proposal,
but the devil will be in the detail as the FCA will have to identify how such companies demonstrate that
they are fit for market.

Three-year track record - 75% requirement

A second issue with the existing track-record requirements is that a premium listed company’s
historical financial information must cover 75% of its business over the entire three-year period. Where
a company has made a number of acquisitions in the three years before listing, this can be a costly and
time-consuming process. It is fair to ask whether this really assists an investor in understanding a
business, especially as the financial information that needs to be included reflects the acquired
businesses before they were operated by the issuer.

To aid issuers, Lord Hill's recommendation is only to require a track record for 75% of the business for
the latest financial year. This, again, seems like a sensible balance between providing investors with
sufficient information, whilst not placing an unnecessarily onerous burden on the issuer.
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Empowering retail investors and improving capital raising for

existing listed issuers

Using technology to improve retail investor involvement

Whilst acknowledging that technology can and should play a part in providing smoother processes for
retail investors to register their views as shareholders and also transact in securities, Lord Hill also
stresses there are practical and legal constraints in providing retail investors easier access. The
review does not provide any substantive proposals in this area but asks that BEIS takes this

recommendation forward.

Improving capital raising for existing listed issuers

As well as improving the prospectus regime, the
recommendations also seek to address the
existing disincentives for issuers to extend
securities offers to retail investors. The
disincentives are identified as:

° non-pre-emptive offers to institutional
investors do not require a prospectus and
are therefore far quicker and more efficient
than fully pre-emptive offers or retail offers
more generally; and

° where an offer is made to the public, the
need to keep books of demand open for six
working days can cause execution risk.

The review does not appear to be in favour of a
greater use of undocumented offers using
exemptions from the need to provide a
prospectus, instead suggesting (in line with the
recommendations for amending the prospectus
regime) that the disclosure requirements for
secondary issues should be less onerous and
therefore more easily met by issuers.

There does, however, appear to be support for
more innovative structuring of secondary issues,
including the Australian RAPIDs model for rights
issues, which allows issuers to split the
institutional and retail offerings and to close the
institutional tranche much quicker, thereby
reducing execution risk. Lord Hill recommends
that the Rights Issue Review Group is re-
established to consider these structures as it is
now able to implement them without seeking
approval at EU level.

Whilst the concept of improving retail investor
participation should be welcomed, a common
refrain from issuers is that it is too complex, too
expensive and takes too long to tap the equity
markets. To make the UK markets more
competitive, it is important to balance quick,
cheap and efficient ways of accessing capital
against providing retail investors the opportunity
to participate.
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Improving the efficiency of the listing process

The IPO process for applicants to the Main
Market has recently undergone a thorough
review, with new rules implemented in the
summer of 2018. There has been much debate on
whether these rules have achieved their stated
aims and, in particular, whether the requirement
to include unconnected analysts in the process
has really worked. The process lengthens the IPO
timetable as connected analysts are prevented
from publishing research for seven days after
publication of the registration document to allow
unconnected analysts to receive and review
information provided by the company and to draft
their reports.

Very few unconnected analysts take up the
opportunity to publish independent research
during the IPO process, and certain market
participants perceive that the risks associated
with adding a week to the public phase of an IPO
outweigh the benefits to investors who don’t, in

Wider financial ecosystem

any case, receive the intended diverse range of
views on a company.

Lord Hill recommends that if an analysis of the
new rule indicates that the unconnected analyst
process has failed meaningfully to promote the
production of unconnected analyst research,
the FCA should consider abolishing or amending
the rule. Whilst it is not clear what the
amendment would be, one potential fix would
be for the FCA to force issuers to run the
unconnected and connected analyst process
together, prior to the public phase of the IPO,
which would remove the need for the additional
seven days in the timetable. Such an approach
would not be welcomed by all market
participants, as issuers and their advisers have
not voluntarily adopted a joint connected and
unconnected analyst process due to concerns
around preserving confidentiality over the
process.

Whilst not making specific recommendations, Lord Hill's review does highlight three other elements
that could help to foster a stronger UK listing environment. These are:

o Unlocking pension investment by:

0 making it easier for listed companies to de-risk material defined benefit pension
liabilities and allowing insurers to redirect more of the assets of defined benefit

schemes into equities;

0 encouraging more of the capital in defined contribution pension pots to find its way into
equities through more diverse FTSE index inclusion and support for further transition

into less liquid investment strategies;

o Creating a competitive tax environment by:
o offsetting any increase in corporation tax with R&D/investment relief;
0 develop a new tax-free, long-term investment vehicle similar to municipal bonds in the

us;

0 accompany any changes to capital gains tax with the reintroduction of indexation;
o rethink how ISAs function to better support long-term fund allocation;
0 consider whether favourable tax treatment of AIM shares should be extended to other

venues; and

o Improving SME research provision by potentially repealing some of the MIFID II rules
around funded research and looking at funded non-independent research. The review
considers that this should be a priority for the FCA.
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Timing

The Chancellor’s report to Parliament on the State of
the City is scheduled for early 2022.

The FCA have said that they will carefully consider the
recommendations for changes to the Listing Rules and
aim to publish a consultation paper in summer 2021.
Subject to consultation feedback and FCA Board
approval, the FCA will seek to make relevant rules by
late 2021.

Whilst the FCA support the proposal for a fundamental
review of the prospectus regime, any changes to this
regime will need FSMA to be amended.

Our view

A key message of the UK Listing Review is that it is not only because of the listing regime that the UK has
perhaps slipped behind some of its competitors. This must be the case. The rules we have in the UK were
not created in a vacuum and the EU cannot be blamed for all that has come before. The premium listing
regime was, for instance, not born of the EU but went above and beyond the minimum EU requirements
for a regulated market to respond to perceived investor demand. You may reform the rules, but you have
to bring market participants with you.

There does, however, now seem to be a desire for action. Lord Hill's proposals are innovative and will
hopefully spark a conversation that brings about changes that allow the UK capital markets to flourish.

Lord Hill acknowledges that any reform will be a phased process and concludes that it should never be
considered complete. In the next few months, we should start to see flesh on the bones of some of these
recommendations and it is hoped that the current momentum is maintained to achieve change quickly
and effectively.

Colin Bole Andrea Tompkins

Partner, Head of UK ECM Counsel, US Securities Laws

T +44 20 7825 3170 A T +44 20 7825 4048

E colin.bole@simmons-simmons.com E andrea.tompkins@simmons-simmons.com

Jamie Corner Thomas Burgoo

Partner, UK ECM Of Counsel, UK ECM
T +44 20 7825 3564 T +44 20 7825 3588
E jamie.corner@simmons-simmons.com E thomas.burgoo@simmons-simmons.com

Charles Hawes Thomas Grace

Partner, US Securities Laws Associate, UK ECM
T +44 20 7825 4138 T +44 207825 3622
E charles.hawes@simmons-simmons.com E thomas.grace@simmons-simmons.com

simmons-simmons.com.

© Simmons & Simmons LLP and its licensors. All rights asserted and reserved. This document is for general guidance only. It does not contain definitive advice.

Simmons & Simmons LLP is a limited liability partnership registered in England & Wales with number OC352713 and with its registered office at CityPoint, One
Ropemaker Street, London EC2Y 9SS, United Kingdom. It is authorised and regulated by the Solicitors Regulation Authority and its SRA ID number is 533587. The
word “partner” refers to a member of Simmons & Simmons LLP or one of its affiliates, or an employee or consultant with equivalent standing and qualifications. A list
of members and other partners together with their professional qualifications is available for inspection at the above address.


https://www.fca.org.uk/news/statements/fca-welcomes-lord-hills-listing-review-report
mailto:colin.bole@simmons-simmons.com
mailto:jamie.corner@simmons-simmons.com
mailto:charles.hawes@simmons-simmons.com
mailto:andrea.tompkins@simmons-simmons.com
mailto:thomas.burgoo@simmons-simmons.com
mailto:thomas.grace@simmons-simmons.com

	Slide Number 1
	Slide Number 2
	Slide Number 3
	Slide Number 4
	Slide Number 5
	Slide Number 6
	Slide Number 7
	Slide Number 8
	Slide Number 9

