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UK Prospectus Regime Review

HMT reports on the outcome of

its review

On 1 March 2022, HM Treasury (“HMT")
published the outcome of its review of the UK
prospectus regime (the “Review Outcome”).

The review of the prospectus regime
commenced in November 2020 as part of
Lord Hill's review of UK listings (the “UK
Listings Review”), which was followed by
HMT's specific consultation on the
prospectus regime in July 2021. HMT
published a summary of the initial responses
it had received from various interested
stakeholders to its consultation on 16
December 2021 (the “Summary of
Responses”).

The conclusions set out in the Review
Outcome are largely as expected, being
consistent with HMT’s commentary around
the direction of travel for the prospectus
regime in the Summary of Responses.

Our previous notes on the UK Listings Review,
HMT’s consultation paper and the Summary
of Responses can be found here, here and
here.

Overview

The overarching change confirmed by HMT is
the separation of the two limbs that
comprise the existing UK prospectus regime:
the admission to trading rules (which
mandate the publication of a prospectus
when securities are to be admitted to trading
on a regulated market) and the public offer
rules (which mandate the publication of a
prospectus when an offer of securities to the

public is made).

The other general theme is the degree of
responsibility delegated to the FCA. HMT
proposes that the FCA will be granted new
rule-making powers and play a much greater
role in shaping and overseeing the new
regime. Our view is that the delegation of
much of the rule-making power to the FCA
will undoubtedly allow for a more agile
regulatory framework that is (in keeping with
HMT’s objectives) capable of being quickly
adapted and updated in line with changes in
market practice.

Admission to trading rules

As anticipated following publication of the
Summary of Responses, HMT has confirmed
in the Review Outcome that the current
admission to trading rules will be replaced.

The FCA will be empowered to decide
whether a prospectus is required, including
for further issues of securities, and if so, what
it should contain, approval requirements and
the manner and timing of publication.

It will be interesting to see the outcome of
the FCA's own consultations in this regard
and the outcome of the UK Secondary
Capital Raising Review - in particular whether
the current threshold for further issues of
more than 20% of securities admitted to
trading will be increased and if so, to what
level (50% having been mooted amongst
market participants).
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HM Government will remove the criminal
offence (in section 85 of the Financial
Services and Markets Act 2000) which
prohibits requesting admission of securities
to trading on a regulated market unless an
FCA-approved prospectus has been
published.

Public offer rules

The statutory regime for public offers of
securities will also be recast as a general
prohibition on public offers of securities,
together with a series of exemptions. The
exemptions currently set out in Article 1(4) of
the Prospectus Regulation will be
substantially retained, including the
important exemptions for public offers to
qualified investors, to fewer than 150 natural
or legal persons (other than qualified
investors) and for offers which do not
exceed a certain monetary threshold
(although as discussed below, HM
Government is still considering what that
should be). The list of exemptions will also
be expanded to cover:

» offers of securities which are, or will be,
admitted to UK regulated markets (i.e. the
main market of the London Stock
Exchange);

« offers of securities to those who already
hold equity securities in the relevant
issuer, subject to certain conditions,
including that the offer is made pro-rata
to a person's existing holding (HMT has
though clarified that this will not be
constructed to apply to offers of
securities of another issuer as
consideration, such as in connection with
MRA);

« offers of securities which are, or will be,
admitted to certain multilateral trading
facilities ("MTFs"), which we would expect
to encompass AIM and SME growth
markets in particular, discussed in more
detail under "Junior Markets" below;

« offers of securities by private companies,
provided that the offer is made through a
platform operated by a specifically
authorised firm, discussed in more detail
under “Private Companies” below: and
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« offers of securities listed on certain
desighated overseas stock markets,
undertaken in accordance with the rules
of the relevant overseas jurisdiction and
market (i.e. a new regime of regulatory
deference), discussed in more detail
under "Overseas Companies" below.

The thresholds currently stated in Euros
under the Prospectus Regulation exemptions
will be restated in sterling at 1 for 1. The
exception is that for wholesale debt, the
current public offer exemption where
investors acquire securities for total
consideration of at least €100,000 will be
amended to £50,000 (in order to address
concerns expressed during the consultation
process around exchange rate divergence).

HMT has also indicated that its preferred
approach is for non-transferable debt
securities (i.e. so-called "mini bonds") to be
subject to the new public offers regime.

Forward-looking information

Current practice is typically for issuers to
rely on research analysts to model the
prospects of the issuer, instead of providing
their own view to investors in a prospectus.
This is primarily due to concerns about the
potential for the issuer and its directors to
incur liability should actual financial
performance differ from any forward-looking
information provided. This approach is
considered unhelpful to investors who would
understandably prefer to hear from the
company itself as to its view on future
performance and as such was questioned
both by Lord Hill and HMT's consultation.

As a result, HMT has confirmed that whilst
the existing statutory remedy for false,
misleading or omitted information will be
retained, HM Government will change the
liability standard that applies to forward-
looking information from a ‘negligence’
standard to a ‘recklessness’ standard. A
person responsible will only be liable for a
forward-looking statement made in a
prospectus where that person (i) knew the
statement to be untrue or misleading; (ii)
was reckless as to whether it was untrue or
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misleading; or (iii) in the case of an omission,
knew the omission to be a dishonest
concealment of a material fact.

The FCA will determine which categories of
forward-looking information the new liability
standard will apply to.

Whilst the rationale for this change is clear,
we are sceptical as to whether there will be
a significant increase in forward-looking
information in prospectuses as a result. In
particular, on large international offers
issuers and their advisors are often worried
about US litigation risk, which will not be
mitigated by the change to the UK liability
standard.

'Necessary information' test

HMT has confirmed that the single statutory
'necessary information' test for
prospectuses - i.e., that a prospectus
contains all necessary information material
to an investor to make an informed
assessment - will be retained, subject to
three key changes.

Firstly, HM Government will remove the
qualification to the test currently set out in
limb (d) of Article 6(1) in relation to non-
equity securities with a minimum
denomination of €100,000 or more - this
forms the statutory basis for differing
disclosure requirements for wholesale debt
issuances. HMT's concern is that this
creates an artificial incentive to issue high-
denomination debt securities, which are
unaffordable for retail investors. It is
imperative that the FCA properly consults on
the new rules in this area, as it will be
important that any successor disclosure
standards are sensitive to the wider impact
that any amendments will have on
transactions aimed solely at wholesale
investors. This is particularly true if the new
standards impose more onerous disclosure
standards than is currently the case, as this
may introduce unnecessary and
disproportionate costs. This will be an area
of particular focus for debt market
participants.
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Secondly, HM Government will clarify that
the necessary information may vary
according to whether an offer of securities
relates to a first-time admission to a market
or is a secondary issuance. That is
consistent with the general intention to
facilitate secondary offerings, which is
subject to a separate ongoing consultation
through the UK Secondary Capital Raising
Review.

Lastly, HMT has confirmed HM Government
will change the necessary information test
for debt issuers, whereby information would
be included on an issuer’s ‘creditworthiness’
rather than its ‘prospects’. We think this is a
sensible development and reflects a long-
standing request from debt market
participants.

Junior markets

As referenced above, HM Government
intends to exempt securities admitted to
trading on certain MTFs from the public offer
rules. In parallel, however, HMT has
confirmed that it will develop a mechanism
by which an admission document drawn up
in accordance with the rules of the relevant
market (e.g. the AIM Rules for Companies) is
treated as a type of prospectus. Whilst the
Review Outcome doesn't further elaborate,
given HMT's previous publications we
anticipate that this will mean prospectus-
style liability will attach to such admission
documents. The admission of securities to
MTFs seems otherwise unaffected, as HMT
has confirmed that MTFs will continue to set
their own admission criteria and rules
(which, we assume, includes the rules
regarding the content requirements of
admission documents).

The effect of the changes is that issuers will
no longer need to prepare an FCA-approved
prospectus, which adds significant cost and
time to a fundraising process, in order to
make a public offer of their securities which
will be admitted to trading on an MTF.
Although MTF admission documents will be
needed, these are likely to be subject to
lighter disclosure rules when compared to
FCA-approved prospectuses.



The Review Outcome does not specify which
MTFs will be within the scope of the above.
It seems clear that certain equity MTFs will
benefit (e.g. AIM) but no express reference
has been made to any debt MTFs in any of
the HMT papers published to date.

Private companies

HMT has confirmed that private (i.e. unlisted)
companies will still be able to make public
offers under the new regime without
admitting them to a stock market. HM
Government will remove the current
€8,000,000 threshold above which an FCA-
approved prospectus is required, and
instead require public offers by private
companies to be made via a platform
operated by a firm specifically authorised for
that purpose. To support this change, a new
regulated activity covering the operation of
such platforms will be introduced and the
FCA will be responsible for establishing the
detailed requirements that such platforms
and offers will be subject to (e.g. in relation
to due diligence and disclosure).

HMT is still considering a separate monetary
threshold, below which private companies
will be exempt from publishing an FCA-
approved prospectus when making a public
offer (i.e. a successor to the sub-€8,000,000
exemption referred to above).

Overseas companies

HMT has confirmed that it will introduce a
new regime of regulatory deference for
public offers of securities listed on certain
designated overseas stock markets. The FCA
will not be required to review and approve
prospectuses prepared in accordance with
the rules of the relevant jurisdiction.
However, the FCA must have previously
assessed the overall effectiveness of
regulation in relevant market - this is akin to
the existing "equivalence" regime, but is
expected to look at investor protection more
holistically. The FCA will also be able to
intervene and protect UK investors in
exceptional circumstances (and in the
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context of secondary listings, we assume the
FCA will retain its role in assessing eligibility
for listing).

Whilst this is a positive development, we
think much will depend on the degree of
flexibility the FCA is willing to show in
assessing and approving regimes which do
things slightly differently to the UK (noting
pre-Brexit, ESMA encouraged a similar
approach but was more sluggish in actually
approving other regimes). In theory at least,
the FCA should be quick to approve EEA
jurisdictions, whose rules are, at least for the
time being, similar to those in the UK.

Conclusion and next steps

It is clear that significant change is coming,
much of which we consider to be positive
and in keeping with the commendable aims
first set out in Lord Hill's UK Listings Review.
However, it may be some time until the
changes actually come into force. Primary
legislation will need to be approved by
Parliament, and the Review Outcome states
such legislation will be considered only
when “parliamentary time allows”. In
addition, much of the detail around the
actual changes to the UK's prospectus
regime will depend on further consultation
by the FCA and the conclusion of the UK
Secondary Capital Raising review.
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