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COMPARISON BETWEEN
ESMA Technical Advice (19 December 2014)
vs.
MiFID Implementing Directive (2006/73/EC) and European Commission Draft Delegated Regulation (25 April 2016)

	
	No change or minor / immaterial change

	
	Change to be reviewed, but not requiring gap assessment to be revisited with business

	
	Significant change requiring detailed review 



NOTE: Review comparison of ESMA Technical Advice versus Commission draft Delegated Regulation	

	ESMA Technical Advice
Section 2.3 pages 18-19
	MiFID Implementing Directive
Article 6
	Commission Draft Delegated Regulation
Article 22
	Summary of Key Changes in Commission Draft Delegated Regulation

	Paragraph 1
	N/A
	N/A
	No equivalent in draft Delegated Regulation. Paragraph 1 of the Technical Advice refers to integrating Article 6 of the MiFID Implementing Directive in the provisions to follow.

	Paragraph 2
	Article 6(1)
	Article 22(1)
	Text in Technical Advice and in draft Delegated Regulation drawn from MiFID Implementing Directive.  Minimal changes – language tidy-up.

	Paragraph 3(i)-(ii)
	Article 6(2)(a)-(b)
	Article 22(2)(a)-(b)
	Minimal changes – language tidy-up.  Addition of “policies” in draft Delegated Regulation to list of documents to monitor and assess.  

	Paragraph 3(iii)-(iv)
	N/A
	Article 22(2)(c)-(d)
	New provision in Technical Advice and in draft Delegated Regulation (no equivalent in Article 6 of the MiFID Implementing Directive).  Minimal changes – language tidy-up.

	Paragraph 4
	N/A
	Article 22(2) final paragraph
	New provision in Technical Advice and in draft Delegated Regulation (no equivalent in Article 6 of the MiFID Implementing Directive).  Minimal changes – language tidy-up.

	Paragraph 5(i)-(ii)
	Article 6(3)(a)-(b)
	Article 22(3)(a)-(b)
	Addition of requirement in Technical Advice and draft Delegated Act that compliance officer is “replaced by the management body” (no equivalent phrase in Article 6 of the MiFID Implementing Directive). 

	Paragraph 5(iii)
	N/A
	Article 22(3)(c)
	New provision in Technical Advice and in draft Delegated Regulation (no equivalent in Article 6 of the MiFID Implementing Directive).  Minimal changes – language tidy-up.

	Paragraph 5(iv)-(v)
	Article 6(3)(c)-(d)
	Article 22(3)(d)-(e)
	Text in Technical Advice and in draft Delegated Regulation drawn from MiFID Implementing Directive.  Minimal changes – language tidy-up.

	Paragraph 6
	Article 6(3) final paragraph
	Article 22(4)
	Addition of new final sentence in Technical Advice and in Delegated Regulation, indicating that the investment firm shall assess whether the effectiveness of the compliance function is compromised and that the assessment shall be reviewed on a regular basis. 
Minimal changes between Technical Advice and draft Delegated Regulation – language tidy-up.






* NEW* Risk Management
Does not appear to be addressed in ESMA Technical Advice.  MiFID 1 Implementing Directive provisions incorporated into draft Delegated Act

	ESMA Technical Advice
	MiFID 1 Implementing Directive Article 7
	Commission Draft Delegated Regulation
Article 23
	Summary of Key Changes in Commission Draft Delegated Regulation

	N/A
	Article 7(1) and (2)
	Article 23(1) and (2)
	MiFID 1 Implementing Directive Article 7 incorporated into Delegated Act Article 23.  Minor changes – language tidy-up.



* NEW* Internal Audit
Does not appear to be addressed in ESMA Technical Advice.  MiFID 1 Implementing Directive provisions incorporated into draft Delegated Act
	ESMA Technical Advice
	MiFID 1 Implementing Directive
Article 8
	Commission Draft Delegated Regulation
Article 24
	Summary of Key Changes in Commission Draft Delegated Regulation

	N/A
	Article 8
	Article 24
	MiFID 1 Implementing Directive Article 8 incorporated into Delegated Act Article 24.  Minor changes – language tidy-up.




* NEW* Responsibility of Senior Management
Does not appear to be addressed in ESMA Technical Advice.  MiFID 1 Implementing Directive provisions incorporated into draft Delegated Act

	ESMA Technical Advice
	MiFID 1 Implementing Directive
Article 9
	Commission Draft Delegated Regulation
Article 25
	Summary of Key Changes in Commission Draft Delegated Regulation

	N/A
	Article 9(1) to (4)
	Article 25(1) to (4)
	MiFID 1 Implementing Directive Article 9 incorporated into Delegated Act Article 25.  New sentence added to Article 25(1): 
“The allocation of significant functions among senior managers shall clearly establish who is responsible for overseeing and maintaining the firm’s organisational requirements. Records of the allocation of significant functions shall be kept up-to-date.”
Otherwise, minor changes – language tidy-up.
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ESMA Technical Advice – Compliance (pages 18 -19)
ESMA considers that Article 6 of the MiFID Implementing Directive should be integrated and modified as set out below.  
Investment firms shall establish, implement and maintain adequate policies and procedures designed to detect any risk of failure by the firm to comply with its obligations under MiFID II, as well as the associated risks, and put in place adequate measures and procedures de-signed to minimise such risks and to enable NCAs to exercise their powers effectively under that Directive. For those purposes, investment firms should take into account the nature, scale and complexity of the business of the firm, and the nature and range of investment services and activities undertaken in the course of that business. 
Investment firms shall establish and maintain a permanent and effective compliance function that operates independently and that has the following responsibilities: 
(i) to monitor on a permanent basis and to assess, on a regular basis, the adequacy and effectiveness of the measures and procedures put in place in accordance with subparagraph 1 of Article 6(1) of the MiFID Implementing Directive, and the actions taken to address any deficiencies in the firm's compliance with its obligations; 
(ii) to advise and assist the relevant persons responsible for carrying out investment services and activities to comply with the firm's obligations under MiFID II; 
(iii) to report to the management body, at least annually, on the implementation and effectiveness of the overall control environment for investment services and activities, on the risks that have been identified and on the complaints-handling reporting as well as remedies undertaken or to be undertaken; and 
(iv) to monitor the operations of the complaints-handling process and consider complaints as a source of relevant information in the context of its general monitoring responsibilities. 
In order to comply with points (i) and (ii) of the previous paragraph, the compliance function should conduct an assessment. On the basis of such an assessment, the compliance function must establish a risk-based monitoring programme that takes into consideration all are-as of the investment firm’s investment services, activities and any relevant ancillary ser-vices, including relevant information gathered in relation to the monitoring of complaints handling. The monitoring programme should establish priorities determined by the compliance risk assessment ensuring that compliance risk is comprehensively monitored. 
In order to enable the compliance function to discharge its responsibilities properly and independently, investment firms should ensure that the following conditions are satisfied: 
(i) the compliance function must have the necessary authority, resources, expertise and access to all relevant information; 
(ii) the compliance officer must be appointed and replaced by the management body and must be responsible for the compliance function and for any reporting required by Mi-FID II; 
(iii) the compliance function must be enabled to report on an ad-hoc basis directly to the management body whenever it has detected a significant risk of failure by the firm to comply with its obligations under MiFID II; 
(iv) the relevant persons involved in the compliance function must not be involved in the performance of services or activities they monitor; and 
(v) the method of determining the remuneration of the relevant persons involved in the compliance function must not compromise their objectivity and must not be likely to do so.  
However, an investment firm shall not be required to comply with point (iv) or point (v) of the previous paragraph if it is able to demonstrate that in view of the nature, scale and complexity of its business, and the nature and range of investment services and activities, the requirement under that point is not proportionate and that its compliance function continues to be effective. In such case, the investment firm must assess whether the effectiveness of the compliance function is compromised by the proposed arrangements. This assessment must be reviewed on a regular basis. 


Delegated Regulation
Compliance
Article 22 (pages 43-44)

Investment firms shall establish, implement and maintain adequate policies and procedures designed to detect any risk of failure by the firm to comply with its obligations under Directive 2014/65/EU, as well as the associated risks, and put in place adequate measures and procedures designed to minimise such risk and to enable the competent authorities to exercise their powers effectively under that Directive. 
Investment firms shall take into account the nature, scale and complexity of the business of the firm, and the nature and range of investment services and activities undertaken in the course of that business. 
Investment firms shall establish and maintain a permanent and effective compliance function which operates independently and which has the following responsibilities: 
to monitor on a permanent basis and to assess, on a regular basis, the adequacy and effectiveness of the measures, policies and procedures put in place in accordance with the first subparagraph of paragraph 1, and the actions taken to address any deficiencies in the firm's compliance with its obligations; 
to advise and assist the relevant persons responsible for carrying out investment services and activities to comply with the firm's obligations under Directive 2014/65/EU; 
to report to the management body, on at least an annual basis, on the implementation and effectiveness of the overall control environment for investment services and activities, on the risks that have been identified and on the complaints-handling reporting as well as remedies undertaken or to be undertaken; 
to monitor the operations of the complaints-handling process and consider complaints as a source of relevant information in the context of its general monitoring responsibilities. 
In order to comply with points (A) and (B) of this paragraph, the compliance function shall conduct an assessment on the basis of which it shall establish a risk-based monitoring programme that takes into consideration all areas of the investment firm’s investment services, activities and any relevant ancillary services, including relevant information gathered in relation to the monitoring of complaints handling. The monitoring programme shall establish priorities determined by the compliance risk assessment ensuring that compliance risk is comprehensively monitored. 
In order to enable the compliance function referred to in paragraph 2 to discharge its responsibilities properly and independently, investment firms shall ensure that the following conditions are satisfied: 
the compliance function has the necessary authority, resources, expertise and access to all relevant information; 
a compliance officer is appointed and replaced by the management body and is responsible for the compliance function and for any reporting as to compliance required by Directive 2014/65/EU and Article 25(2) of this Regulation; 
the compliance function reports on an ad-hoc basis directly to the management body where it detects a significant risk of failure by the firm to comply with its obligations under Directive 2014/65/EU; 
the relevant persons involved in the compliance function are not involved in the performance of services or activities they monitor;
the method of determining the remuneration of the relevant persons involved in the compliance function does not compromise their objectivity and is not likely to do so. 
An investment firm shall not be required to comply with point (D) or point (E) of paragraph 3 where it is able to demonstrate that in view of the nature, scale and complexity of its business, and the nature and range of investment services and activities, the requirements under point (D) or (E) are not proportionate and that its compliance function continues to be effective. In that case, the investment firm shall assess whether the effectiveness of the compliance function is compromised. The assessment shall be reviewed on a regular basis.
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