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Dear Mr Ahmed
CP22/14: response of Simmons & Simmons LLP

Simmons & Simmons LLP welcomes the opportunity to respond to FCA'’s consultation paper
CP22/14, “Broadening retail access to the long-term asset fund”, (the CP) which we regard as a
significant step towards the democratisation of private assets.

Simmons & Simmons has long supported the development of a suitable regime which enables
much broader access to long-term and productive capital vehicles.

We are represented on both the Steering Committee and Technical Expert Group of the Bank of
England / HMT / FCA Productive Finance Working Group and have actively engaged with our
clients on this topic, informing our responses to both the HM Treasury consultation on the tax
treatment of asset holding companies and to its wider Call for Input on the future of the UK’s
funds regime.

Our detailed answers to the questions posed in the CP are set out below. We have had the
benefit of having seen the draft response of the Investment Association (the 1A) and we support
the points made in that.

We would, though, make the following introductory comments by way of an overview of our
position:

o We consider that the FCA’s proposals represent a proportionate way of expanding retail
access to the LTAF in the broader context of the FCA'’s revised retail financial promotions
regime.

e To this end (and although we accept that the decision rests not with the FCA but with
HMRC), we would strongly hope to see further progress made in developing the ISA regime
to allow investment in the LTAF as part of a “long-term ISA”.

For details of our international offices please visit www.simmons-simmons.com

Simmons & Simmons LLP is a limited liability partnership registered in England & Wales with number OC352713 and with its registered office
and principal place of business at Citypoint, 1 Ropemaker Street, London EC2Y 9SS. It is authorised and regulated by the Solicitors Regulation
Authority and its SRA ID number is 533587. The word "partner" refers to a member of Simmons & Simmons LLP or one of its affiliates, or an
employee or consultant with equivalent standing. A list of members and other partners together with their professional qualifications is available
for inspection at the above address.

L_LIVE_EMEA1:102116526v1



e The asset classes in which an LTAF may invest offer important sources of long term
investment diversification. Rather than being reserved for investment by so-called
“sophisticated” retail or those with significant investment portfolios, the proposals will allow
access for the mass retail market with appropriate safeguards so that, importantly, retail
investors will be warned about the risks and (unless in receipt of tailored advice) will not be
able to invest more than 10% of their investable assets.

e In moving the LTAF towards greater retail distribution, the (perhaps, inevitable) pay-off is an
increase in detailed regulation to put the LTAF on a par with other retail vehicles, the NURS
and UCITS. This brings with it more meaningful “democratisation” of private assets together
with a level of prescription that might not be as attractive for products that are aimed solely at
DC or the professional investor.

e We note that the CP does not propose the option of establishing either a “retail LTAF” or a
“professionals LTAF”, as we see with the EU ELTIF regime. If a vehicle is intended as a
“professionals only” offering aimed only at DC, on the proposals as they stand, it will have to
adopt a level of prescription that is arguably more suited to a retail product. We consider this
to be an issue that might warrant further consideration.

¢ We would query the FCA’s proposed blanket categorisation of LTAFs as “high risk” — LTAFs
could be invested in less risky assets than, for example, a daily-dealing listed equities fund,
but the fact that LTAFs will deal less often seems, on the current proposals, to ‘trump’ the
portfolio risk. We are unconvinced that this is the correct stance and believe that the
automatic categorisation as “high risk” is worth revisiting.

e The proposals also use the concept of the “restricted investor”, allowing full access (with
appropriate safeguards) to retail rather than just through high net worth and private wealth
networks. Again, we support the more meaningful “democratisation” of private assets which
this should produce.

e In our view, though, the key to making the proposals work for retail distributors is to ensure
that the process of certification and the delivery of relevant risk warnings work as smoothly as
possible, using technology where possible to streamline that process.

e That said, we accept that, in respect of the use of risk warnings and the 10% self-certification
as a restricted investor, the devil will be in the detail — and in the way the market (particularly
the platform market) adopts the final rules and assimilates them into the sales and distribution
process using technology to enhance the investor “journey” in a way that does not detract
from the importance of key messages.
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Simmons & Simmons’ responses to the questions raised in CP 22/14

Q1: Do you have any comments on our assessment of the effects of our proposals?

While we appreciate that the issue is outside the FCA’s responsibility, if there is to be
true ‘democratisation’ of access to private funds, LTAFs should be available for
investment within an ISA. To this end, we support the arguments made by the IA in their
response to the CP.

Without the tax benefits of ISAs and/or pension allowances for retail investors,
investment in products outside these wrappers is made considerably less attractive and
we would expect significantly less investment in LTAFs than would otherwise be the
case.

The regime proposed in the CP establishes the conditions necessary for safe direct (and
advised) retail investment and we consider that indirect investment through pension funds
and/or ISAs is a logical and desirable extension to this.

Q2: Do you consider that these proposals raise any equality and diversity issues? If
so, please provide further details and suggest action we might take to address
these.

No

Q3: Do you agree that the LTAF should be re-categorised as a RMMI (as per PS 22/10),
from its previous category as NMPI, thus broadening retail access to include
restricted investors?

Yes, we consider that re-categorising LTAFs as RMMIs is the correct step for both a
positive and a negative reason.

On the positive side, such re-categorisation will open the LTAF to a broad range of retail
investors, while affording them appropriate (and, in our view, sufficient) protections.

On the other hand, we do not feel that the LTAF should fall within the NMPI framework,
which is hard to understand, complicated to administer and might have the effect of
limiting the availability of LTAFs to retail investors.

Q4: Do you agree with the wording of the proposed LTAF risk warning and risk
summary? Please explain your answer and suggest alternative drafting if
appropriate.

The wording of the risk warnings set out in the CP (as proposed COBS 4.12A.11R)
causes us a number of concerns, which we believe need to be addressed.

The proposed wording states:

“This is a high-risk investment, and you do not have protection against poor
performance. Only invest if you're prepared to wait to get your money back. Assets in
this fund take a long time to buy and sell. It will take several years to make any money
on your investment.”

We agree with the point raised by the IA that the description of the LTAF as being ‘high
risk’ is, in itself, overly blunt and the risk warning should take into account the risk profile

L_LIVE_EMEA1:102116526v1 3



of the LTAF being marketed. This same point applies to the risk summary statement
that is to be included as follows:

“Due to potential for losses, the Financial Conduct Authority (FCA) considers this
investment to be high risk”

Whilst underlying assets may be more illiquid and it is, indeed, true to say that it may
take many years to make a profit, this does not necessarily imply all LTAFs will invest in
assets that have a high potential for losses.

We would wish to see some reference made to the illiquidity of the LTAF, as this is, in
our view, a matter of significance for retail investors — we believe that such a statement
regarding illiquidity could, instead, be left to be made in the PRIIPs KID.

While we can see the reasoning behind the inclusion of the statement
“you do not have protection against poor performance”,

we believe that it should be removed. It confuses liquidity risk with investment risk and
suggests that the ability to redeem more frequently, which is available to an investor in
a more liquid product, would somehow act as protection against poor performance. This
is clearly wrong.
The statement that

“It will take several years to make any money on your investment.”
wrongly treats risk as a binary concept — instead, emphasis should be given to the time
horizon over which the investment might be expected to be profitable, which will differ
from LTAF to LTAF.

We are also unclear what the statement in the risk summary

“The firm selling the LTAF may not have carried out checks. You should carry out your
own research, so that you understand what you are investing in.”

is intended to convey to investors and what checks are being referred to that investors
should research.

We question the statements to be included under the risk warning.

For example, under the ‘Don’t put all your eggs in one basket’, firms are being
mandated to include in the risk warning a statement that

“A good rule of thumb is not to invest more than 10% of your money in high-risk
investments”.

Whilst we do not necessarily disagree with the statements themselves, we query if
these are appropriate statements for a manager to include in the risk warning, in
particular given that this percentage may be higher or lower dependent on the nature
and circumstances of an individual investor, unless they are amended for example to
note that “The FCA considers that a good rule of thumb...”, or at least to cross-refer to
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the FCA website in relation to this (as is the case for example with non-readily realisable
securities which are shares).

As an additional general point, we note that there is a lack of detail as to the meaning
that investors should take from the warnings — for example, should a person understand
the reference to “money” in the aforementioned statement to mean readily realisable
cash assets not including any loans, assets including their pension assets, or something
else?

Q5: Do you agree that when investors buy units in an LTAF, they should not have to
comply with the 24-hour cooling off period?

Yes, we believe that the rules would allow investors sufficient time to assess the
suitability of a particular LTAF and any additional benefit in requiring a cooling off period
would be more than offset by the increased administrative burden.

Q6: Do you agree that the retail fund rules noted above should be applied to LTAFs
with retail investors?

We see a case for greater differentiation between “retail” LTAFs and “professional”
LTAFs, with the latter being allowed greater latitude in matters of internal governance
(for example, in the use of written resolutions in place of physical unitholder meetings or
in making changes to the management of the fund). The draft rules suggest that this is
accepted as a matter of policy — however, the practical effect of the rules as drafted
does not seem to deliver on that policy intention as there is very little distinction made
between a fund that accepts retail investors and one that does not.

On a connected point, in a number of areas, the FCA rules require inclusion of specific
detail in the instrument of incorporation / constitution of the fund rather than allowing
reference to the prospectus. These include full disclosure of the dealing frequency and
notice periods for units, and ‘details’ on redemption restrictions and the grounds under
which suspension of dealing may be initiated and associated procedures. All of these
matters will be already (and better) disclosed in the prospectus.

We consider that these requirements will likely cause a heavier burden than was
perhaps originally foreseen when the rules were drafted and that this may act as a
further reason for managers not to use the LTAF as a vehicle of choice — for example, if
an LTAF were to launch share classes with different dealing frequency or notice
periods, then the current rules could be interpreted to require the instrument to be
updated to launch a new share class.

In our view, there is an argument for carving back these requirements for all LTAFs, in
particular given that (a) the primary source material for investors seeking information
ahead of their investment will be the prospectus and not the constitutional document
and (b) we see no investment protection “gain” in requiring these details of internal fund
operation to be included in the constitutional document.

Q7: Should the LTAF regime have any other additional protections that are already
available for mass-market retail fund regimes?

None of which we are aware.
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Q8: Do you agree that the LTAF should require an appropriateness test for all
potential retail investors?

Yes, it is clearly important that access to LTAFs by retail customers should be restricted
to those who are aware of the risks entailed for the specific LTAF being considered
(inability to redeem, illiquidity of assets, long term horizon for returns etc) and who have
made a conscious and informed decision to accept them. This is particularly so in the
case of non-advised sales.

We also agree with the FCA’s proposal that recategorisation as a restricted retail
investor should be on a self-certification basis.

Q9: Do you agree with the proposal to enable a FAIF to invest up to 35% into a single
LTAF?

Yes.

Q10: Should we apply a limit to the value, as a percentage of the Net Asset Value
(NAV), that a FAIF can invest in multiple LTAFs?

As it will be the responsibility of the AFM to maintain sufficient liquidity at all times in
order for the fund to meet redemption obligations, we do not see any additional investor
protection benefit in setting artificial limits determining how much may be invested
across LTAFs.

Q11: Do you agree that COLL 5.7.9R (1) and (2) should be switched off for FAIFs that
invest in units of LTAFs, given the existing detailed LTAF due diligence rules?

Yes.

Q12: Do you agree with our proposals to extend distribution of the LTAF beyond
defaults in qualifying schemes?

We have had the benefit of seeing the response of the Investment Association (IA) and
agree with the points which it makes in respect of this issue.

In particular, we agree that self-select investors should be able to have exposure and
that the 10% limit on exposure which is suggested by the IA does not seem
unreasonable to us.

Q13: Do you agree with our proposals to extend distribution of the LTAF more widely
where investors in a long-term unit-linked product have appropriate professional
support on fund selection as above?

We support the response of the IA to this question.

Q14: Do you agree with our proposal to make rules to give equivalent status to that of
LTAFs under the permitted links rules to other illiquid assets where the
conditions for securing an appropriate degree of consumer protection can be
met?

We support the response of the IA to this question.
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Q15: Do you consider there to be any unintended consequences from categorising the
LTAF as a non-standard product for SIPPs?

We support the response of the IA to this question.

Please do not hesitate to contact us if you require any further comment on the above.

Yours sincerely

Neil Simmonds
Simmons & Simmons LLP
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